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Decision No:  C2/26-27(DLA)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


DISABILITY LIVING ALLOWANCE


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 9 July 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application for leave to appeal from the decision of an appeal tribunal sitting at Coleraine.

2.	Having considered the circumstances of the case I am satisfied that the appeal can properly be determined without a hearing.  Neither party has requested a hearing.

3.	I grant leave to appeal and allow the appeal.  The decision of the appeal tribunal dated 9 July 2025 is in error of law.  The error of law identified will be explained in more detail below.

4.	Pursuant to the powers conferred on me by Article 15(8) of the Social Security (Northern Ireland) Order 1998, I set aside the decision appealed against.

5.	I should point out that this was finely balanced case and I set aside the decision of the appeal tribunal with a degree of reluctance.  The appeal tribunal adopted a careful approach to the legislation and was conscientious in the preparation of its statement of reasons.  However, I am satisfied that the tribunal went wrong in two ways in relation to the adequacy of its statement of reasons resulting in material errors of law capable of making a material difference to the outcome or the fairness of the proceedings.



6.	I am unable to exercise the power conferred on me by Article 15(8)(a) of the Social Security (Northern Ireland) Order 1998 to give the decision which the appeal tribunal should have given, as there are further findings of fact which require to be made.  Further I do not consider it expedient to make such findings at this stage of the proceedings.  Accordingly, I refer the case to a differently constituted appeal tribunal for re-determination.

7.	It is imperative that the appellant notes that while the decision of the appeal tribunal has been set aside the issue of his entitlement to Disability Living Allowance (DLA) remains to be determined by another appeal tribunal.

8.	I direct that the parties to the proceedings and the newly constituted appeal tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 30 August 2024, which decided that the appellant was entitled to the lower rate of the mobility component and the higher rate of the care component of DLA from 21 October 2024 to 20 October 2031.

	(ii)	The Department is directed to provide details of any subsequent claims to DLA and the outcome of any such claims to the appeal tribunal to which the appeal is being referred.  The appeal tribunal is directed to take any evidence of subsequent claims to DLA into account in line with the principles set out in C20/04-05(DLA).

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the appeal tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

REASONS

9.	There is a right of appeal to the Commissioner from a decision of an appeal tribunal but on a point of law only.  The role of the Commissioner is to identify and correct any errors of law in the decision of the appeal tribunal.

	Background

10.	The appellant is a child and is represented by his mother, who acts as his appointee.  Through his appointee he claimed and was awarded DLA, on the basis of needs arising from autism and speech and language difficulties.



11.	On 28 June 2024, the Department received the following reports:

· Education Authority Medical Advice
· A Statement of Special Educational Needs
· An Educational Psychologist Report
· A Record of Support Setting
· An Educational Psychologist Report
· Further medical evidence

12.	On 30 August 2024 the Department decided on the basis of all the evidence that the appellant was entitled to DLA at the high rate of the care component and low rate for the mobility component.  The appellant sought a reconsideration of that decision and, when it was reconsidered but not revised, he appealed.

13.	The appeal was considered by an appeal tribunal consisting of a legally qualified member (LQM), a medically qualified member and a disability qualified member, by way of a paper determination.  The appointee did not attend the hearing having indicated on the appeal form that she wished the appeal to be dealt with by way of a paper determination.  The hearing took place on 9 July 2025; the appeal tribunal disallowed the appeal.  The appellant then requested a statement of reasons for the appeal tribunal’s decision, and this was issued on 20 August 2025.  The appointee applied to the LQM for leave to appeal from the decision but leave to appeal was refused by a determination issued on 17 September 2025.  On 20 October 2025, the appellant’s application for leave to appeal to a Social Security Commissioner was received in the Office of the Social Security Commissioner.

14.	The appellant is not represented other than by his appointee who has not asked for an oral hearing, but I have considered whether one is necessary in the interests of justice.  I consider that I am able, fairly and properly, to determine the application on the written material and the submissions before me without a hearing.  It is important to point out that a commissioner’s role is to look for procedural or legal errors in a case, whether or not these are advanced by the parties.

	Grounds

15.	In summary, the appointee submits, on behalf of the appellant, that the appeal tribunal’s decision was in error of law as it is her view that the appellant meets the criteria for the higher rate of the mobility component of DLA under the severe mental impairment (SMI) rules.  She also points out that the 24 November 2023 record of advisory support referred to by the tribunal was based on a ten-minute observation of the appellant, with preset visuals and with a person present who provides one-to-one support to the appellant, and she essentially submits that it does not accurately reflect the appellant's behavioural problems.

16.	The appointee also submits that the tribunal erred in law as it overlooked reports of the appellant’s dysregulation and progressive state of decline.

17.	The Department was invited to make observations on the appellant’s grounds in the usual way.  Mr Clements of Decision Making Services (DMS) responded on behalf of the Department on 28 November 2025.  Mr Clements submitted that the tribunal had not erred in law as alleged and indicated that the Department did not support the application.  I am grateful to Mr Clements for his comprehensive and helpful observations.

	Relevant legislation

18.	The case concerns the appellant’s entitlement to the the high rate of the mobility component of DLA via the SMI route.  Section 73 of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 (the 1992 Act) provides:

	73.—(1)  Subject to the provisions of this Act, a person shall be entitled to the mobility component of a disability living allowance for any period in which he is over the relevant age and throughout which—

		…

		(c)  he falls within subsection (3) below;

		…

	(1A)  In subsection (1) above “the relevant age” means—

		1.  in relation to the conditions mentioned in paragraph (a), (ab), (b) or (c) of that subsection, the age of 3; 

		…

		2.  in relation to the conditions mentioned in paragraph (d) of that subsection, the age of 5.

	(3)  A person falls within this subsection if—

		(a)	he is severely mentally impaired; and

		(b)	he displays severe behavioural problems; and

		(c)	he satisfies both the conditions mentioned in section 72(1)(b) and (c) above.

		…



	(6)  Regulations shall specify the cases which fall within subsection (3)(a) and (b) above.

	…

19.	By regulation 12 of the Social Security (Disability Living Allowance) Regulations (NI) 1992 (the DLA Regulations):

	(5)  A person falls within section 73(3)(a) (severely mentally impaired) if he suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning.

	(6)  A person falls within section 73(3)(b) (severe behavioural problems) if he exhibits disruptive behaviour which—

		(a)	is extreme;

		(b)	regularly requires another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another, or damage to property; and

		(c)	is so unpredictable that he requires another person to be present and watching over him whenever he is awake.

20.	The DLA Regulations set out the tests that must be satisfied to bring an appellant within section 73(3) in order to qualify for higher rate mobility under the SMI route.  Accordingly, under regulation 12(5) of the DLA Regulations, a person is “severely mentally impaired” if he “suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning”.  In terms of severe behavioral problems, all three limbs of regulation 12(6) must be satisfied.  If any part of the test is not satisfied, then the person does not fall within section 73(3)(b).

	Error of Law

21.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	The tribunal’s decision

22.	The LQM has prepared a statement of reasons for the appeal tribunal’s decision.  From this I can see that the tribunal had documentary material before it consisting of the Department’s submission and the reports referred to at paragraph 11 above and the appellant’s claim form.

23.	The appeal tribunal dismissed the appeal.  It noted that the evidence confirmed that the appellant had a clinical diagnosis of Autism Spectrum Disorder (ASD) and went on to find that whilst it was satisfied that the appellant meets the “severe mental impairment” test as set out in the legislation, he failed to meet the “severe behavioural problems” test, specifically the requirement for regular physical restraint and unpredictable behaviour.

24.	It concluded that the award of highest rate of the care component and the lowest rate of the mobility component should remain in place for the period from the 21 October 2024 until the 20 October 2031.

	Assessment

25.	In essence the appointee is challenging the appeal tribunal’s findings of fact regarding the appellant’s behaviour.  I agree with the Department’s submission that the tribunal applied the statutory regime correctly to its findings of fact on the available evidence.  As noted above, all three conditions set out in section 73(3) of the 1992 Act must be satisfied.  Subparagraph (c) imposes a condition that the person must be entitled to the highest rate of the DLA care component.  The appellant is so entitled.  The tribunal found that the appellant satisfies the tests in sub-paragraphs (a) and (c), but not (b).  In other words, it found that the appellant is severely mentally impaired but that he does not display severe behavioural problems as defined by the regulation 12(6) of the DLA Regulations.

26.	As noted above under the DLA Regulations, a claimant displays severe behavioural problems if he exhibits disruptive behaviour which is extreme; regularly requires another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another, or damage to property; and is so unpredictable that he requires another person to be present and watching over him whenever he is awake.

27.	Commissioner Bano in CDLA/2054/1998 at paragraph 7 referred to the word “extreme” as “an ordinary word connoting something wholly out of the ordinary”.  This approach was endorsed by Judge Church in XTC v Secretary of State for Work and Pensions [2020] UKUT 342.

28.	The three elements of regulation 12(6), namely that behaviour is (a) extreme (b) requires intervention and (c) is unpredictable, have been read by the Great Britain Commissioners and by the Upper Tribunal as cumulative.  As Judge stated in XTC at paragraph 33:

“However, that is not the end of the matter because to fall within subsection (3)(b) of section 73 of the 1992 Act the disruptive behaviour in question must satisfy all three conditions in regulation 12(6): the disruptive behaviour in question must be extreme and it must require another to intervene and physically restrain them to prevent them causing physical injury to themselves or another, or damage to property, and such intervention must be required “regularly”.

29.	In XTC, Judge Church also provided guidance on the issue of the regularity with which the intervention is required at paragraphs 38 to 40, (referring also to the decision of Upper Tribunal Judge Wikeley in Secretary of State for Work and Pensions v DM [2010] UKUT 318).  He found that it is necessary for the tribunal to ascertain the number and frequency with which the incidents occur to satisfy all three conditions prescribed by the DLA Regulations and then to determine if intervention is required regularly according to the ordinary meaning of the word.

30.	In its statement of reasons, the appeal tribunal refers to the report of a paediatrician (dated 26 March 2023) which described the appellant as a “flight risk” with “poor danger awareness” who needs an “appropriate level of adult supervision”.  It further noted the appointee’s comments on the application (dated 24 June 2024) wherein she stated that the appellant needed “constant and high alert supervision and care at all times” as he has “no concept of the world around him”.

31.	The appointee submits that the appeal tribunal overlooked the evidence of dysregulated behaviour.  The appeal tribunal appears to have considered that evidence as it referred to it in the statement of reasons as follows: “While his behaviour is noted to be ‘dysregulated’ and he is prone to ‘meltdowns’, there is no specific evidence of a consistent and necessary need for physical restraint to prevent injury to himself or others”.

32.	Further, in relation to limb (c) of regulation 12, the appeal tribunal also referred to 24 November 2023 record of advisory support as evidence indicating that the appellant was able to follow well established rules and routines with minimal support and that visual strategies had been faded out.  The tribunal found that this pointed “a level of predictable, manageable behaviour that does not align with the ‘so unpredictable that he requires another person to be present and watching over him whenever he is awake’ criteria”.  The appeal tribunal took the view that the evidence was not sufficient to establish, on the balance of probabilities, that the appellant exhibits disruptive behaviour which regularly requires another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another person, or damage to property.

33.	Applying the law to its findings of fact the tribunal was not satisfied that the appellant’s behaviour satisfied the tests set out in regulation 12(6).  If any part of the three limbs is not satisfied, then the person does not fall within section 73(3)(b).  The tribunal was obliged to apply the criteria set out in regulation 12(6) and had no discretion to depart from it.  It found that subparagraphs (b) and (c) were not satisfied in its statement of reasons it stated:

“Based on the evidence, the tribunal is satisfied that the appellant … fails to meet the ‘severe behavioural problems’ condition, specifically the requirement for regular physical restraint and unpredictable behaviour”.

34.	The appointee was not present at the hearing and did not therefore give oral evidence.  I agree with the Department’s submission that the assessment of evidence is a matter for the tribunal and it is entitled to weigh the evidence and make findings of fact as it sees fit, provided that the tribunal’s conclusions are based on sufficient evidence, its assessment of the evidence is reasonable, and the primary facts found justify the conclusion. (see for example, Department for Communities v GE (PC) [2016] NICom 73 at [31])

35.	The appeal tribunal's duty is to take the evidence into account and to assess it.  It must then use its judgment as to what the fact situation is on the basis of that evidence.  However, it must then record adequate reasons for its decision.  As I stated above, this is a finely balanced case, but I take the view that appeal tribunal’s reasons are inadequate in that they fail to indicate to an adequate standard why the appellant lost his case.  In other words, it is not clear from the statement of reasons why the appeal tribunal found that the appellant did not meet the tests for severe mental impairment despite the evidence before it.  The report of a paediatrician (dated 26 March 2023) described the appellant as a “flight risk” with “poor danger awareness” who needs an “appropriate level of adult supervision”.  The appeal tribunal further noted appointee’s comments that the appellant needed “constant and high alert supervision and care at all times” as he has “no concept of the world around him”.

36.	It follows then that in reaching its conclusion that the appellant did not suffer from severe mental impairment, the appeal tribunal was obliged to provide sufficient reasons in order for the appellant to understand why, despite the evidence before it, it reached the decision that it did.  As Deputy Commissioner Gray put it in KR -v- Department for Communities (DLA) [2025] NICom16 at paragraph 13:

“In proceeding straight from recording in general terms the evidence before the tribunal to a conclusion, the reasons explain that the appeal was unsuccessful, but not why it was unsuccessful.  The reasons did not meet the legal standard of adequacy.  As was said by the Chief Commissioner in Great Britain in R(A) 1/72:

‘The obligation to give reasons for the decision in [a case involving a conflict of evidence] imports a requirement to do more than only to state the conclusion, and for the determining authority to state that on the evidence the authority is not satisfied that the statutory conditions are met, does no more than this.  It affords no guide to the selective process by which the evidence has been accepted, rejected, weighed or considered, or the reasons for any of these things.  It is not, of course, obligatory thus to deal with every piece of evidence or to over elaborate, but in an administrative quasi-judicial decision the minimum requirement must at least be that the claimant, looking at the decision should be able to discern on the face of it the reasons why the evidence has failed to satisfy the authority.  For the purpose of the regulation which requires the reasons for the review decision to be set out, a decision based, and only based, on a conclusion that the total effect of the evidence fails to satisfy, without reasons given for reaching that conclusion, will in many cases be no adequate decision at all.’”

37.	The appeal tribunal in the instant case, has failed to provide an adequate evidential basis as to the “why” for its decision.  It did not find sufficient facts or give adequate reasons for its decision to refuse the award of the highest rate mobility component of DLA based on the “severe mental impairment” criteria.  Accordingly, the decision is in error in law.

38.	I also take the view that the statement of reasons is inadequate in another manner.



39.	As noted above, the appointee had completed and signed the appeal form on 15 October 2025 in which she ticked a box to indicate that:

‘I wish to have my appeal dealt with by way of a paper determination and I understand that by choosing this option I will not be notified in advance of the date that my hearing will take place, but I will be notified in writing of the outcome of the appeal.’

40.	The other options set out in the ‘Reply Form’ and are set out in clear and unambiguous terms and provide three different options for oral hearings.

41.	In light of the appellant’s stated choice, I can understand why the appeal tribunal, at the outset of the hearing, determined to proceed in the absence of the appointee.  It did not hold an oral hearing.  It decided the appeal on the basis of the paperwork in front of it.  However, the case law sets out certain safeguarding principles that must be followed before a decision is taken to proceed in the absence of an appellant.

42.	In the case of MM v SSWP (ESA) [2011] UKUT 334 (AAC) (‘MM’) the appellant had also indicated on an appeal form in Great Britain that he did not wish to have an oral hearing of his appeal.  Upper Tribunal Judge Mesher said the following in paragraphs 6 to 9 of his decision:

“6.	Rule 27(1) of the First-tier Tribunal Rules is as follows:

‘(1) Subject to the following paragraphs, the Tribunal must hold a hearing before making a decision which disposes of proceedings unless—

(a)  each party has consented to, or has not objected to, the matter being decided without a hearing; and

(b)  the Tribunal considers that it is able to decide the matter without a hearing.’

	None of the other paragraphs of rule 27 impinge on that duty in the case of final decisions on appeals outside the criminal injuries compensation jurisdiction.  Under rule 1(3) "hearing" means an oral hearing, including video links and other forms of instantaneous two-way electronic communication.

7.	What the Chamber President said in paragraph 8 of VAA, a case about a refusal to admit a late appeal or to extend time, was this:

‘The decision of 8 December 2008 by the Tribunal Judge noted in paragraph 7 that [rule] 27(4) of the Rules ... permitted him to make a decision which disposed of the proceedings without a hearing.  The decision notice of 8 December 2008, however, does not state this.  Moreover it gives no reasons for concluding that it was right to take the decision without a hearing.  The Tribunal Judge presumably thought there was no good reason for a hearing.  If so, in the circumstances of the present case, he ought to have explained why.’

	Rule 27(4) gives a more general discretion to a First-tier Tribunal in a criminal injuries compensation case to make a decision disposing of the proceedings without a hearing and does not impose a primary duty to hold a hearing as rule 27(1) does.

8.	The view taken on behalf of the Secretary of State in the submission of 13 June 2011 was that, especially as the tribunal found that the claimant's ESA50 questionnaire was very sparsely completed and somewhat vague, it had erred in law by failing to consider whether to adjourn for further medical evidence having taken account of the overriding objective of dealing with cases fairly and justly (rule 2).  The representative relied on the decision of Judge Lane in AT v Secretary of State for Work and Pensions (ESA) [2010] UKUT 430 (AAC), which had itself relied on the decision of Judge Jacobs in MH v Pembrokeshire County Council (HB) [2010] UKUT 28 (AAC).

9.	I prefer not to enter into the questions of the relevance of the overriding objective to the factors to be taken into account when a tribunal is deciding whether or not to adjourn and of when the exercise of that discretion might involve an error of law that justifies the setting aside of the tribunal's decision.  I see the error of law in the present case in the inadequacy of the tribunal's reasons in failing to show that it had considered either the conditions in rule 27(1) for proceeding without a hearing or whether or not to adjourn to give the claimant an opportunity to attend or to produce further medical evidence.”

43.	As Chief Commissioner Mullan noted in TM -v- Department for Communities (PIP) [2024] NICom 32, at paragraph 24, the proper context for the analysis in MM is rule 27 of the Tribunal Procedure (First-tier Tribunal) (Social Entitlement Chamber) Rules 2008 (‘the 2008 Rules’).  Those Rules do not apply in Northern Ireland however, the decision does address more general principles relating to the duty on an appeal tribunal to consider whether it is appropriate for an appeal to be determined without an oral hearing, in circumstances where an appellant has opted for a paper hearing.

44.	In TM, Chief Commissioner Mullan also considered the NI jurisprudence on the issue.  In C6/05-06(IB) Mrs Commissioner Brown said the following, at paragraphs 13 60 16:

“13.	 I am in agreement with Ms Fleming that there is nothing in the reasoning to indicate the tribunal was unaware of its powers to adjourn nor was there any need for the tribunal to expressly refer to those powers to indicate it was aware of them.  I would not usually regard a tribunal as having erred in law because no mention is made in its decision of any consideration of adjourning because there will not usually be any reason why a tribunal should adjourn a case where a claimant has chosen to have his appeal determined on the papers.  As Mr Commissioner Rowland stated in CDLA/1347/1999 at paragraph 12:

‘Of course, he [the claimant’s representative] is right that mere non-attendance at a hearing is not, by itself, a ground for dismissing an appeal.  However, if a claimant does not attend a hearing, the tribunal cannot obtain from him or her the answers to any questions that they feel are raised by the evidence.  In some cases, they may conclude that the claimant has not attended for the specific purpose of avoiding having to answer such questions and so they may draw an adverse inference against the claimant.  In other cases, of which this is one, the tribunal is simply left in ignorance as to what the answers might be and whether they might have strengthened the claimant’s case.  In my view, a tribunal are perfectly entitled to make a comment to that effect in their reasoning.  That is all that was being stated in the present case.  If a tribunal are wholly unable to do justice without there being an oral hearing, they ought to adjourn the proceedings and direct that there be one, but in a case where a claimant has had notice of the relevant issues and has deliberately elected not to seek an oral hearing, as happened in this case, a tribunal are generally entitled to take the view that the claimant has had sufficient opportunity to put his or her case, even though there is a possibility that oral evidence might have strengthened it.’”

45.	In light of the above jurisprudence, I will now consider in the instant case.  The appeal tribunal’s only reference to the appointee’s choice of mode of appeal is on page 3 of statement of reasons as follows:

“An appeal was lodged on 30 December 2024.  The appointee indicated that both she and the appellant’s paediatrician felt he met the criteria for the higher rate component under the DLA mobility rules for Severe Mental Impairment (SMI).  The appellant opted for a paper hearing, and the tribunal proceeded accordingly.” (my emphasis)

46.	I can find no other reference to the appellant’s choice of hearing in the statement of reasons.  There is no indication that the appeal tribunal, considered exercising its discretion to adjourn the case to give the appointee an opportunity to attend the hearing or to produce further medical evidence.  The appointee may have been able to provide further evidence in relation to the appellant’s behavioural problems by way of oral evidence and therefore an adjournment may have been appropriate.  It may be the case that the appeal tribunal considered this and decided that the matter could be decided fairly and justly on the papers however the statement of reasons is absent any indication that it did so.  As Chief Commissioner Mullan said in TM:

“In line with the principles set out in the jurisprudence above, the inquisitorial role and the interests of justice mandated that it pondered whether an adjournment was appropriate.  An adjournment may or may not have required but the appeal tribunal gives no indication in the statement of reasons that it considered it. ……….”

47.	I am satisfied, therefore that the appeal tribunal has committed or permitted a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings and, as such, its decision is in error of law.

	Disposal

48.	I set aside the decision of the appeal tribunal and direct that the appeal shall be determined by a newly constituted tribunal.

49.	The appointee did not attend on the last occasion, but should note that it may be beneficial for her to make efforts to attend the reconstituted hearing.
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(Signed):  J BELL

COMMISSIONER
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