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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


INDUSTRIAL INJURY DISABLEMENT BENEFIT


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
n a question of law from a Tribunal’s decision
dated 15 March 2024


DECISION OF THE SOCIAL SECURITY COMMISSIONER


[bookmark: _Hlk221805763]1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 15 March 2024, to the effect that the degree of disablement in respect of an injury to her back following an accident at work is assessed as 20% from 29 July 1989 until 14 October 1989 and 10% from 15 October 1989 until 15 April 1990.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.  Neither party has requested an oral hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of her entitlement to Industrial Injuries Disablement Benefit remains to be determined by another Appeal Tribunal.  In accordance with the guidance set out below, the newly constituted Appeal Tribunal will be undertaking its own determination of the legal and factual issues which arise in the appeal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

	(i)	The decision under appeal is the decision of the Department dated 20 March 2019 in which the Department decided that the degree of disablement in respect of an injury to the claimant’s back following an accident at work was assessed as 20% from 29 July 1989 until 14 October 1989 and 10% from 15 October 1989 until 15 April 1990.

	(ii)	It will be for both parties to the proceedings to make submissions and adduce evidence in support of those submissions on all issues relevant to the appeal.

	(iii)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues and any evidence adduced in support of them and then make its determination in light of all that is before it.

	Background

9.	On 20 March 2019, a decision maker of the Department decided that the claimant was suffering from a loss of faculty as a result of an accident at work.  The decision maker decided that the relevant loss of faculty was pain reduced movement as a result of a musclo ligamentous straining injury to the lower back.  The degree of disablement was assessed as 20% from 29 July 1989 until 14 October 1989 and 10% from 15 October 1989 until 15 April 1990.  On 4 June 2019 the decision was reconsidered but not revised.  The claimant appealed.

10.	An appeal hearing was originally listed for 7 November 2019.  The claimant was in attendance.  The Appeal Tribunal heard from the claimant and decided to adjourn the matter to allow the claimant to obtain her GP notes and records.  The Legally Qualified Panel Member (LQPM) directed that the matter be relisted “as soon as possible before the same panel as we have engaged with this very pleasant appellant” (per the adjournment notice).

11.	The matter was relisted for hearing on 15 March 2024 before a differently constituted Appeal Tribunal.  The claimant was not in attendance, as issue that will be discussed further below.  The Appeal Tribunal decided to proceed in the absence of the claimant and disallowed the appeal and confirmed the Department’s decision of 20 March 2019.

12.	On 18 July 2024, the LQPM refused the claimant’s application for leave to appeal to the Social Security Commissioners.  This was notified to the claimant on 23 July 2024.

	Proceedings before the Social Security Commissioners

13.	On 27 August 2024, an application for leave to appeal was received in the Office of the Social Security Commissioners.  On 9 September 2024 written observations on the application for leave to appeal were requested from the Department, in the usual way.  In written observations dated 8 October 2024, Mr Killeen for the Department indicated its support for the application for leave to appeal.

14.	The written observations were shared with the claimant on 8 October 2024.  The claimant commented on the observations by way of email on 30 October 2024 and the Department responded to same on 19 November 2024.

	Errors of law

15.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

16.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

17.	This is a supported case and whilst I am not obliged to provide detailed reasons it may be helpful to include a few comments regarding my findings on error of law.

	Factual Error

18	I agree with the parties that the Appeal Tribunal made a factual error in finding that there was “no evidence of medication”.  In the statement of reasons it states:

“Panel of the view that the lack of evidence referred to in the notes as complained of 6 August 2018 and then notes 8 Nov 2018 stated had been seen at Ortho Antrim.  Complain of shoulder pain 26 June 2018 referred to Antrim.

No evidence of medications.  Lack of evidence relating to the intent to current disability.  On 22 November 2010 there is a GP note where appellant was referred to neurology.  Unknow reason – back or something else?”

	...

19.	However, the GP notes show that the claimant was prescribed Pregabalin 50mg in 2018 and a physiotherapy report indicates that the claimant was offered neuropathic medication noting the claimant was “cautious” about taking it.  The claimant also reports daily use of paracetamol and prescribed co-codamol as required.  The medical notes indicate the use of both medications.  The Appeal Tribunal has clearly made a factual error in relation to its findings around medications.  As Upper Tribunal Judge Stout stated in LL v Secretary of State for Work and Pensions (UA-2025-001770-PIP) para 13:

“A mistake of fact is not an error of law unless the factual conclusion was perverse, which means it must be irrational or wholly unsupported by the evidence.  That is a very high threshold, but in my judgment that high threshold is met in this case.”

20.	I consider that in the instant case the threshold has been met as the Appeal Tribunal’s error of fact was wholly unsupported by the evidence.  In the circumstances of this case, I am of the view that the error is material as it may have materially impacted on the Appeal Tribunal’s conclusions.

	Paper Determination

21.	As noted above, the Appeal Tribunal decided to proceed to determine this case in the absence of the claimant.  The record of proceedings states:

“The case is listed for 230pm.  By 2.45pm there is no sign of appellant.

Appellant was notified of the date of hearing on 7 February 2024 and no reply was received/ no reason before the panel for non-attendance.

Panel agree to proceed in the absence of appellant as this is in the interests of justice.

This case is five years old, and it is in the interest of justice to have this case brought to a conclusion.  No request for an adjournment or postponement has been made.”

22.	In the statement of reasons for its decision the Appeal Tribunal states:

“The appellant did not attend the hearing, nor did she indicate that she wished to attend, or that she required further time for an adjournment or any other reason.  The appellant was notified of the hearing date on said date and did not attend.

Given this case is a five year old case and relates to an injury some 35y ago the panel considered it was in the interests of justice to proceed in the absence of the appellant.”

23.	In the email of 6 June 2024 from the claimant to the Appeals Service (TAS), she states:

“I definitely posted my form in the prepaid envelope provided and had ticked part B that I would not be able to attend due to a planned family get together in Scotland and that I was happy for the hearing to proceed in my absence”.
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24.	It appears therefore that the return form was lost in the post.  I agree with the Department that in this case the Appeal Tribunal in the record of proceedings and statement of reasons was outlining the facts as they stood on the day of hearing.  Whilst the claimant contends the Appeal Tribunal perceived her non-attendance negatively there is no indication that this unfairly influenced the Tribunal’s perception of the claimant and her appeal.

25.	In TM-v-Department for Communities (PIP) [2024] NICom, Chief Commissioner Mullan considered the NI jurisprudence on the issue of an Appeal Tribunal proceedings to determine a case in the absence of a claimant.  He cites the case of C6/05-06(IB) in which Commissioner Brown said the following, at paragraphs 13 60 16:

“13. I am in agreement with Ms Fleming that there is nothing in the reasoning to indicate the tribunal was unaware of its powers to adjourn nor was there any need for the tribunal to expressly refer to those powers to indicate it was aware of them.  I would not usually regard a tribunal as having erred in law because no mention is made in its decision of any consideration of adjourning because there will not usually be any reason why a tribunal should adjourn a case where a claimant has chosen to have his appeal determined on the papers.  As Mr Commissioner Rowland stated in CDLA/1347/1999 at paragraph 12:

‘Of course, he [the claimant’s representative] is right that mere non-attendance at a hearing is not, by itself, a ground for dismissing an appeal.  However, if a claimant does not attend a hearing, the tribunal cannot obtain from him or her the answers to any questions that they feel are raised by the evidence.  In some cases, they may conclude that the claimant has not attended for the specific purpose of avoiding having to answer such questions and so they may draw an adverse inference against the claimant.  In other cases, of which this is one, the tribunal is simply left in ignorance as to what the answers might be and whether they might have strengthened the claimant’s case.  In my view, a tribunal are perfectly entitled to make a comment to that effect in their reasoning.  That is all that was being stated in the present case.  If a tribunal are wholly unable to do justice without there being an oral hearing, they ought to adjourn the proceedings and direct that there be one, but in a case where a claimant has had notice of the relevant issues and has deliberately elected not to seek an oral hearing, as happened in this case, a tribunal are generally entitled to take the view that the claimant has had sufficient opportunity to put his or her case, even though there is a possibility that oral evidence might have strengthened it.’”

26.	In the instant case, the Appeal Tribunal appears to have based its decision to proceed in the absence of the claimant on the vintage of the case.  Although I acknowledge the Appeal Tribunal was entitled to have regard to the age of the case, this seems to be the only factor it took into consideration when it decided to proceed to deal with the case in the absence of the claimant.  The question the Appeal Tribunal ought to have asked itself was can the appeal be decided properly, or in other words, fairly and justly, on the papers?  If it did ask itself that question, it was required to note that it did so in the statement of reasons.  Its failure to do so, is, in my respectful judgement, a material error of law.  In the statement of reasons, the Appeal Tribunal referred to a “lack of evidence” in relation to the claimant’s current disability.  It is not clear whether the Appeal Tribunal considered adjourning the matter to seek clarification or further evidence on uncertain matters from the claimant.  As Chief Commissioner Mullan said in TM:

“In line with the principles set out in the jurisprudence above, the inquisitorial role and the interests of justice mandated that it pondered whether an adjournment was appropriate.  An adjournment may or may not have required but the appeal tribunal gives no indication in the statement of reasons that it considered it. ……….”

27.	I am satisfied, in the circumstances of this case, that the Appeal Tribunal has committed or permitted a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings and, as such, its decision is in error of law.

	Previous Directions

28.	I agree with the Department’s submission that the Appeal Tribunal also went wrong in failing to deal with the previous directions in this case.  As noted above, the matter was originally listed for hearing on 7 November 2019.  The adjournment notice/directions reads as follows:

“The Appeal is adjourned by the appeal tribunal for the following reasons:

A. No Representative.

B. No GP records.

The following directions are made:

Adjourned for Appellant to obtain and let the Appeals Service have in advance of the next hearing her redacted GP records from the date of the relevant accident of 15/04/1989.

Relist as soon as possible before the same panel as we have engaged with this very pleasant appellant.”

29.	In her email of 28 June 2024 to TAS requesting leave to appeal, the claimant states:

"...received a letter from the legal member requesting to the Clerk that my case be listen again with the same panel.  Regrettably, due to Covid-19, this did not occur."”

30.	However, there is no mention of the direction of 7 November 2019 in the record of proceedings or statement of reasons.  It is only the claimant who offers Covid-19 as the explanation for the direction not being followed.  In the Northern Ireland Commissioner decision, RH-v-Department for Communities (PIP) [2022] NICom 8, Commissioner Stockman dealt with a case in which a hearing under the same constituted panel had been delayed by the Covid-19 pandemic:

“27. The ‘intervening circumstances’ are not explained.  I can understand that retirement of one of the members, or more tragically their illness or death, might prevent the panel being reconvened.  However, neither I nor the parties are aware of the circumstances, and it would be more helpful if the nature of the intervening circumstances could be addressed on the record.  There is no evidence of any direction by an LQM setting aside the direction of the previous panel.  A direction is given under the power in regulation 38(1) of the Decisions and Appeals Regulations for the just, effective and efficient conduct of the proceedings.  Without delving into detailed procedural law, once issued, I consider that a direction should either be complied with, amended or set aside.  However, this does not appear to have happened here, with the implication that the direction was simply ignored.”

31.	I recognise the difficult job the Appeal Tribunal undertakes and appreciate that in the instant case it was keen to issue a decision given the age of the case.  However, the direction of 7 November 2019 appears to have been ignored as the record of proceedings does not indicate that the Appeal Tribunal turned its mind to same.  I agree with the Department that whilst the Appeal Tribunal was entitled to take into account the age of the case, it failed to address a prior direction for the tribunal composition and in the circumstances of this case, I am of the view that this is an error of law on procedural grounds.

32.	In all the circumstances of the case and on balance, I conclude that the Appeal Tribunal was in error of law for the reasons set out above.

33.	I would reiterate the point made at paragraph 7 above that success before me on a point of law is no indication of what the result will be at the fresh Tribunal, which is examining the facts.

34.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
[image: A black signature on a white background

AI-generated content may be incorrect.]


(Signed):  J BELL

COMMISSIONER 



24 June 2026
2
image1.png




