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DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	I allow the appeal against the decision of the Appeal Tribunal (“the tribunal”) sitting at Omagh on 21 January 2025 under reference DG/3463/24/05/U.  That decision is in error of law and is set aside.  The appellant’s appeal is sent back to the tribunal to be heard afresh by a new panel, which must be entirely differently constituted.

2.	In order to minimise the risk of future adjournment, the Department is directed to file a supplemental submission to the tribunal containing such further documents as are available to it and as it considers appropriate in the light of this decision.

3.	The appellant had appealed to the tribunal against the Department’s decision dated 21 August 2024 that he did not have limited capability for work (LCW).  The tribunal decided the case on the papers before it.

4.	The tribunal found that the appellant did not score points under any of the descriptors.  It stated that it based its conclusion on the appellant’s answers in his questionnaire, the report by the Healthcare Professional (HCP) (referred to by the tribunal as the “Disability Assessor”) following an examination by telephone on 1 August 2024 and the available medical evidence.

5.	It went on to find that there would not be a substantial risk to the mental or physical health of the appellant or any other person if he were to be found not to have LCW or limited capability for work-related activity (LCWRA).  It followed that he could not be treated as having LCW or LCWRA.

6.	The appellant, acting for himself without representation, sought leave to appeal.  His grounds described his poor health and difficult social circumstances, without indicating anything which might indicate an arguable error of law, such as might provide grounds for appeal.

7.	By a submission dated 17 April 2024 on behalf of the Department, Matthew Woods opposed the granting of leave, in summary submitting that the appellant’s stated grounds had not added anything and that the tribunal had been entitled to reach the conclusion it did on the material before it.

8.	No further response was received from the appellant and the file was in due course referred to me.  I did not feel able to accept Mr Woods’ submission and gave directions outlining my concerns and directing a further submission.  This was received on 2 October 2025.  Mr Woods now supports the application for leave.  He has previously indicated that the Department’s submission on the application could be taken as its submission in the appeal and he now invites the Commissioner to set aside the tribunal’s decision and send the case back to be heard afresh.

9.	Nothing further has been heard from the appellant.

10.	The reasons why the tribunal was in error of law are as follows.

11.	The background to the case, all of which was evident from the papers before the tribunal, indicated that the appellant has had contact with the Department over a prolonged period.  On 10 January 2022, a previous HCP had advised that the appellant met the criteria for LCWRA.  Mr Woods validly points out that her report was not based on any form of assessment in person.  However, she considered the Questionnaire, Med 3, FRR4 and FRR4/Med 3 and reports from 2015, 2019 and 2021.  She noted that the report prior to hers indicated a diagnosis of schizophrenia and refusing to take medication and had found the appellant to have LCWRA.

12.	As the appellant’s mental health was clearly an issue, it was particularly helpful that the bundle contained a letter dated 25 September 2024 from a locum consultant psychiatrist, Dr Farid, to the appellant’s GP.  (It was only written a matter of days after the date of the Department’s decision and there is no suggestion that its content did not relate to the appellant’s condition down to the date of decision.)  There had been a further letter from Dr Farid, dated 14 November 2022, which had set out the appellant’s background history, but that was not in the bundle.  From the 2024 letter, it was evident that, among other things:

	a.	the appellant has had a lengthy history of involvement with psychiatric services dating back to the early 2000s.  He has a historic diagnosis of schizophrenia but in more recent clinical notes has a diagnosis of drug-induced psychosis and behavioural disturbances secondary to poly-substance misuse, most recently cannabis; and

	b.	the appellant has a lengthy forensic history, with assaults, intimidation, car theft and robbery.  Most recently he had been released from prison in March 2024 and was reported by his GP as presenting with low mood and social isolation.

13.	His mental state examination on that occasion did not give Dr Farid cause for concern.

14.	Dr Farid’s “impression” was that “there is no evidence of any acute mental health deterioration and there is no evidence of any SMI” (serious mental illness).  Her plan included that “As there was no evidence of an SMI today, I will review this gentleman in the coming months to see if he needs any further input from [the Support and Recovery Mental Health Services].  Review 3 months.”

15.	The tribunal noted the positive findings on the mental state examination and Dr Farid’s “impression” but made no reference to any other content of her letter.

16.	When directing further submissions, I said:

	…

	3.  As regards mental health, the tribunal for its decision places significant weight on the report by Dr Farid, the psychiatrist.  However, it appears realistically arguable that the tribunal placed more weight on that report than it could properly bear.  Dr Farid reports that “there is no evidence of any acute mental health deterioration” (my emphasis), but that cannot serve to show that [the appellant’s] condition has improved.  Dr Farid also appears alive to the risk of a snapshot of her patient’s condition, observing “As there was no evidence of any SMI [Serious Mental Illness] today I will review this gentleman in the coming months to see if he needs further input from our service.  Review three months.”

	4.  While I appreciate that the tribunal was not required to show a change of circumstances as such, arguably the duty to give adequate reasons required it to explain – more adequately than it did or at all – the change from a finding of having LCWRA to being capable of work.

	5.  Further, the Department having included only very limited information and evidence regarding previous adjudication on [the appellant’s] capability for work/work-related activity, did the tribunal err by not calling for further evidence in that regard?

17.	In relation to point numbered 3 above, Mr Woods doubts whether the tribunal did in fact place significant weight on Dr Farid’s report.  However, in what was the longest paragraph in a short statement of reasons, the tribunal prefaced its discussion of the report by indicating that it was “In relation to mental issues”, by which it was clearly ascribing weight to it in relation to an aspect which was on any view an important one.  While as Mr Woods submits, it noted that “in general…the findings of the Disability Assessor were supported by the available medical evidence”, to the extent that that was intended as reface to Dr Farid’s report (which is unclear) it indicates that the tribunal did attribute weight to it.  That weight was in my judgment more than it could properly bear, for the reasons given above.

18.	Mr Woods does criticise the tribunal’s approach to Dr Farid’s report, suggesting that it should have prompted the tribunal to do more and that it erred in law by not seeking further evidence, given the longevity and variability of the appellant’s mental health issues.  This in a way is the snapshotting point, put differently.  There clearly was an extensive, potentially relevant, history and available evidence, such as Dr Farid’s 2022 letter.  It is not every possibility that there might be further available evidence which requires a tribunal to try to obtain it; Mr Woods is right to draw attention to the longevity and variability of the appellant’s mental health issues as a reason why it was necessary to do so in this case.

19.	Finally, Mr Woods accepts that the tribunal erred by failing to address the 2022 HCP’s report.  It makes no express reference to it at all in its Reasons.  While a tribunal is not obliged to refer to each piece of evidence in its Reasons, the change from a decision of LCWRA following the 2022 and previous reports to being found fit for work was a striking one, which required to be addressed.  Giving adequate reasons might well have led the tribunal to call for further evidence on the adjudication history but how it might choose to provide adequate reasons was a matter for it.  What was important was that it provided them and in the present case, it did not.

20.	I appreciate that the appellant may not welcome the fact that the case has to be re-heard.  But further findings of fact need to be made, and they will best be made by a tribunal panel which has a doctor on it, rather than by a Legally Qualified Member sitting alone.  It is a matter for the appellant, but if he is able to do so, perhaps with support, I would encourage him to attend the new hearing in person to explain the difficulties he faced, as it is often helpful for a tribunal to hear directly from the person the case concerns.  If he feels he cannot manage attending a hearing in person, he may wish to consider taking part in a hearing by telephone.

21.	However, the new hearing is conducted, the tribunal will, in the usual way, be restricted to considering the circumstances as they were down to the date of the Department’s decision.
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