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Decision No:  C2/26-27(UC)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


UNIVERSAL CREDIT


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 17 May 2024


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	The appellant had appealed to the Appeal Tribunal (the tribunal) against the Department’s decision dated 14 June 2021.  That decision held, on a revision of the decision which had previously awarded him the benefit, that he was not entitled to Universal Credit (UC) from and including 17 April 2020 (when he had originally claimed) as his capital exceeded £16,000 from that date.

2.	The tribunal dismissed the appellant’s appeal, concluding that he had failed to provide information which he had been required to provide and so the Department had been entitled to refuse the claim.  The request for information had (as the Department had submitted to the tribunal) been lawfully made under regulation 36 of the Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Claims and Payments) Regulations (NI) 2016.  (Relevant statutory material can be found in the Appendix to this Decision.)

3.	The appellant, acting in person, sought leave to appeal.  His grounds are not easy to follow but appear to state in summary:

	a.	the documentation shows his capital was under, not over £16,000;

	b.	there is no suggestion that those documents had been falsified; and

	c.	the Department should have contacted HMRC.

4.	In the usual way, the Department was invited to make a submission on the application for leave.  By a submission dated 8 January 2025 Gerald McCrumlish explained (among other things) that:

	a.	The appellant had claimed UC on 17 April 2020.

	b.	Efforts were made to obtain information from the appellant about the extent of his savings and investments but this was not forthcoming.

	c.	On 23 April 2020 the Department informed the appellant it would be treating him as having capital of £15,999.  (This was during the Covid-19 pandemic, when a number of “operational easements” were in force.)  UC was paid accordingly.

	d.	On 19 May 2020 the appellant reported that he had capital of £15,000.

	e.	On 23 March 2021 the appellant’s award was suspended effective from, it was initially said 17 April 2020, but corrected in the Department’s later submission to 17 March 2021.

	f.	On 14 June 2021 the Department took the decision under appeal, holding that, on the date of claim and at the end of the first assessment period, the appellant’s capital exceeded the prescribed £16,000 limit.

5.	Mr McCrumlish went on to submit that the Department had erred in how it had dealt with the case and the tribunal had thereby fallen into legal error:

	a.	Regulation 36 is relevant only to a new claim and so could not properly have been relied upon as the justification for the decision under appeal (and the Department had misled the tribunal by pointing to this as the basis of its decision).

	b.	Rather, it was regulation 37 that applies to the duty to provide information and evidence in connection with an existing award.

	c.	What should have been done was to suspend payment of benefit under regulation 43 of the Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (NI) 2016, which is authorised where “an issue arises whether a decision relating to an award of the benefit should be revised…or superseded…”.

	d.	Where payment has been suspended under regulation 43, regulation 44 of the Decisions and Appeals Regulations sets out what is required of a claimant in response and the time within which he must comply, and what is required of the Department.

	e.	If payment has been suspended in full under regulation 43 and a claimant fails to comply with a requirement for information or evidence under regulation 44, regulation 46 provides that the Department must decide that the claimant ceases to be entitled to the benefit from the date on which the payment of the benefit was suspended unless entitlement ceases on an earlier date than under regulation 44.

	f.	There is no evidence of what the appellant was advised he needed to provide once his award was suspended.

	g.	Evidence was not available to show that the appellant had more than £16,000 throughout the entirety of his award [I add that the submission did not attempt to show that his capital exceeded the limit at times, even if not for the entirety of his award].

	h.	The appellant’s award should have been terminated from (as corrected in a subsequent submission) 17 March 2021, the effective date on which the award was suspended.

	i.	Mr McCrumlish refers to the decision in RA v SSWP (UC) [2024] UKUT 207 (AAC), where Upper Tribunal Judge Wright sets out a helpful explanation of how the equivalent provisions in Great Britain operate.

	j.	In conclusion, Mr McCrumlish supported the application for leave and invited the Commissioner to set aside the tribunal’s decision so that “the correct termination provisions can be applied to [the appellant’s] case.”

6.	On an assumption that the submission was otherwise correct, I queried the proposed disposal through case management directions, as it seemed to me that merely setting aside the tribunal’s decision would leave the decision under appeal extant and the appellant with an unresolved appeal against it.  Rather, what appeared to be needed was to remake the decision in the appellant’s favour, allowing his appeal against the decision of 14 June 2021.  That step would not preclude the Department from starting again if it had appropriate evidence, following the correct procedures.

7.	In response the Department clarified its position by:

	a.	Correcting a couple of dates in its earlier submission (those corrections have been incorporated above).

	b.	Agreeing that simply setting the tribunal’s decision aside was not sufficient.

	c.	Inviting the Commissioner either to remake the decision so as to disentitle the appellant from 17 March 2021 (the effective date of the suspension) or to remit the case to the Department with a direction that it revise the decision to similar effect.  Either way, the Department would be free to commence a revision or supersession with a view to terminating the award from an earlier date if it had the evidence to do so.

8.	The appellant replied by a series of emails which appeared to be substantially a reiteration of points already made.

9.	By Directions dated 17 February 2026 I expressed doubt as to whether I could properly remake the decision so as to disentitle the appellant from 17 March 2021 as the Department had invited me to.  This was because there was no evidence before me of what the appellant was advised he needed to provide once his award was suspended.  Nor is there any evidence of anything complying with the other requirements of regulation 44.  As Judge Wright noted in RA v SSWP, addressing the equivalent provisions in Great Britain:

“The ending of entitlement in cases where information has been sought or a suspension has been imposed under reg 45 [NI reg 44] may only arise under reg 47 of the UC (D&A) Regs [NI reg 46] and then only if the requirements in reg 45[44] and 47[46] have been properly met by the Secretary of State” (emphasis added).

10.	In response, Mr Donnan on behalf of the Department accepted that it is important that the Department make clear to a claimant what information it requires and that the Department would need to be able to produce a copy of such a letter to show what information was requested.  He invited me to set aside the tribunal’s decision and to direct the Department to revise the disallowance and follow the proper suspension route.

11.	A difficulty with such an approach, as Mr Donnan acknowledges, is that “following the proper suspension route” may lead to a variety of outcomes.  The appellant might respond with the information requested.  If he were to do so, it might lead to a decision on revision or on supersession.  Alternatively, the appellant might not respond with the information requested, in which case, provided it had followed the correct procedures, the Department could terminate with effect from 17 March 2021.  Any of these decisions would carry further appeal rights to the appeal tribunal.

12.	If I simply set aside the tribunal’s decision, the Department’s decision of 14 June 2021 remains extant.  Even if I have the power to direct the Department to apply a particular internal procedural step (which I am not presently confident of), what constitutes “following the proper suspension route” and the variety of potential outcomes noted would make it hard to formulate, and monitor compliance with, such a direction.

13.	Nor do I favour the suggestion that I reserve to myself the question of compliance with the suspension provisions after the period allowed under regulation 46(1)(b).  That can adequately be dealt with by the tribunal if a dispute arises, as can any appeal against a decision on revision or supersession if information is provided.

14.	The appellant comments that the earlier date was used all along and it was a bit late to change it now.  He would like the matter brought to a close.  As it would be more advantageous to him if entitlement was removed from the later date rather than the earlier one, I suspect that he may not have understood the issues.

15.	While I am grateful to Mr Donnan for his considered submission in response to my Direction, as will be seen above, I do not agree with his proposed solution.  In my view, the appropriate step is to allow the appeal, set the appeal tribunal’s decision aside and substitute a decision allowing the appeal against the Department’s decision.  That deals with the flawed decision of 14 June 2021 removing entitlement to UC.  It is up to the Department whether or not to start again seeking information and if it is not forthcoming, to pursue the matter through the correct application of the statutory provisions.  It does not need a direction from me.  It would be entitled to do so if it sees fit.

16.	A secondary issue in the case was whether regulation 46(2) by requiring a decision that entitlement cease “with effect from the date on which the payment of the benefit was suspended” is referring not to the date of the suspension decision (in this case 23 March 2021) but to the effective date of the suspension (17 March 2021).

17.	Mr Donnan submits that:

“the particular nature of UC payments means a claimant is paid from the start of his/her assessment period (AP) – and so suspension will therefore follow suit in stopping payment from the first day of his/her AP.  A claimant cannot be paid UC for only part weeks or days within their AP and similarly could not have payment suspended for only part of their AP”.

18.	Accordingly, accepting the wording of regulation 46(2) is less than ideal, he submits that due to the nature of UC assessment periods, no other interpretation could be applied in practice.

19.	This is not a matter I have to resolve in view of the decision I have reached.  The point will have to be considered in a case in which it requires to be decided.
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(Signed):  C G WARD

DEPUTY COMMISSIONER (NI)



13 April 2026


APPENDIX

Material extracts from The Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Claims and Payments) Regulations (Northern Ireland) 2016

36. Evidence and information in connection with a claim

(1)  Subject to regulation 8 of the Personal Independence Payment Regulations (information or evidence required for determining limited or severely limited ability to carry out activities), paragraphs (2) and (3) apply to a person who makes a claim for benefit, other than a jobseeker's allowance, or on whose behalf a claim is made.

(2)  The Department may require the person to supply information or evidence in connection with the claim, or any question arising out of it, as it considers appropriate.

(3)  The person must supply the Department with the information or evidence in such manner as the Department determines within one month of first being required to do so or such longer period as it considers reasonable.

37. Evidence and information in connection with an award

(1)   This regulation, apart from paragraph (7) and (9), applies to any person entitled to benefit, other than a jobseeker's allowance, and any other person by whom, or on whose behalf, payments by way of such a benefit are receivable.

(2)  Subject to regulation 8 of the Personal Independence Payment Regulations, a person to whom this regulation applies must supply in such manner as the Department may determine and within the period applicable under regulation 44(4)(a) of the Universal Credit, Personal Independence Payment, Jobseeker's Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016 such information or evidence as the Department may require for determining whether a decision on the award of benefit should be revised under Article 10 of the Social Security (Northern Ireland) Order 1998 or superseded under Article 11 of that Order.

(3)  A person to whom this regulation applies must supply in such manner and at such times as the Department may determine such information or evidence as the Department may require in connection with payment of the benefit awarded.

Material extracts from The Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016



43.— Suspension in prescribed cases

(1)  The Department may suspend, in whole or in part, payment of any benefit to a person (“P”) in the circumstances described in paragraph (2).

(2)  The circumstances are where—

(a)  it appears to the Department that—

(i)  an issue arises whether the conditions for entitlement to the benefit are or were fulfilled,

(ii)  an issue arises whether a decision relating to an award of the benefit should be revised under Article 10 of the 1998 Order or superseded under Article 11 of that Order,

…

44.— Provision of information or evidence

(1)  This regulation applies where the Department requires information or evidence from a person mentioned in paragraph (2) (“P”) in order to determine whether a decision awarding a benefit should be revised under Article 10 of the 1998 Order or superseded under Article 11 of that Order.

(2)  The persons are—

(a)  a person in respect of whom payment of any benefit has been suspended in the circumstances set out in regulation 43(2)(a) (suspension in prescribed cases);

…

(3)  The Department must notify P of the requirements of this regulation.

(4)  P must either—

(a)  supply the information or evidence within—

(i)  a period of 14 days beginning with the date on which the notification under paragraph (3) was given or sent to P or such longer period as the Department allows in that notification, or

(ii)  such longer period as P satisfies the Department is necessary in order to comply with the requirements; or

(b)  satisfy the Department within the period applicable under sub-paragraph (a)(i) that either—

(i)  the information or evidence does not exist, or

(ii)  it is not possible for P to obtain it.

46.— Termination for failure to furnish information or evidence

(1)  This regulation applies where payment of a benefit to a person (“P”) has been suspended in full under—

(a)  regulation 43 (suspension in prescribed cases) and P subsequently fails to comply with a requirement for information or evidence under regulation 44 (provision of information or evidence) and more than one month has elapsed since the requirement was made; or

(b)  regulation 44(6) and more than one month has elapsed since the first payment was suspended.

(2)  In a case to which this regulation applies, except where entitlement ceases on an earlier date other than under this regulation, the Department must decide that P ceases to be entitled to that benefit with effect from the date on which the payment of the benefit was suspended.
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