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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


PERSONAL INDEPENDENCE PAYMENT


Application for leave to appeal and
appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 22 January 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the Claimant for leave to appeal against a decision of an Appeal Tribunal, dated 22 January 2025, to the effect that the Claimant was not entitled to the mobility and daily living components of Personal Independence Payment (PIP) from and including 19 September 2018.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.  Neither party has requested an oral hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the Claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of his entitlement to PIP remains to be determined by another Appeal Tribunal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

	(i)	The decision under appeal is the decision of the Department dated 1 March 2019 that the Claimant as not entitled to the mobility and daily living allowance components of PIP from and including 19 September 2018.

	(ii)	The Department is directed to provide details of any subsequent claims to PIP and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.  The Appeal Tribunal is directed to take any evidence of subsequent claims to PIP into account in line with the principles set out in C20/04-05 (DLA).

	(iii)	It will be for both parties to the proceedings to make submissions and adduce evidence in support of those submissions, on all issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues and any evidence adduced in support of them and then make its determination in light of all that is before it.

	(v)	The Claimant has expressed a preference for a morning hearing.  If this remains the case, the Appeal Tribunal is directed to ensure the matter is listed for a morning hearing.

	Background

9.	On 1 March 2019 a decision maker of the Department decided that the Claimant was not entitled to the mobility and daily living components of PIP from and including 19 September 2018.  On the 18 July 2019 the decision was reconsidered and although the decision was revised with the reconsideration case manager awarding the Claimant 4 points on the daily living activities, this revision had no effect on the original decision of 1 March 2019 which remained unchanged.

10.	Following 6 postponements/adjournments for various reasons, an Appeal Hearing took place on the 1 March 2024.  The Claimant was not in attendance.  The Appeal Tribunal disallowed the appeal and confirmed the Department’s decision of 1 March 2019.

11.	Following an application by the Claimant for leave to appeal, the decision of the Appeal Tribunal dated 1 March 2024 was set aside by then President of the Appeal Tribunal on the basis that the Claimant asserted that he had submitted a postponement request which may not have been received and that certain evidence provided by him prior to the hearing may not have been available to the Appeal Tribunal.

12.	The matter was re-listed before the Appeal Tribunal on the afternoon of 22 January 2025.  The Claimant was not present.  The Appeal Tribunal proceeded in the absence of the Claimant.  The Appeal Tribunal disallowed the appeal and confirmed the Departmental decision of 1 March 2019.

13.	The Legally Qualified Panel Member (LQPM) refused an application for leave to appeal to the Social Security Commissioner on 15 May 2025.

	Proceedings before the Social Security Commissioners

14.	On 10 June 2025, an application for leave to appeal by the Claimant was received in the Office of the Social Security Commissioners.  On 11 July 2025 written observations on the application for leave to appeal were received from Ms Patterson on behalf of the Department, opposing the application.  They were shared with the Claimant who responded with further representations on 14 August 2025.

15.	The Department responded to the further representations by way of written observations on 8 September 2025, again opposing the application.  The Claimant responded with further representations on 12 November 2025 which were subsequently shared with the Department.

16.	Written observations were received from the Department on 24 November 2025 in which the Department indicated that it was now supportive of the application on the grounds that Appeal Tribunal inadvertently erred in law on a procedural point.

	Errors of law

17.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

18.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

19.	In this case, while I am not obliged to provide detailed reasons, it may be helpful to include a few comments regarding my findings on error of law.  The parties agree that the Appeal Tribunal erred in law by failing to list the appeal hearing for a morning session.  I note that there had been previous directions/adjournment notices to this effect.  The Claimant asserts that he had requested any face-to-face meetings and hearings to be scheduled for a morning session in order to fit in between his diabetic mealtimes, as he would be tired and lack concentration after lunchtime and in addition, his employer does not permit him to attend afternoon appointments.

20.	As noted at paragraph 11 above, the Claimant asserts his postponement request in relation to the hearing on 1 March 2024 was not received by that Appeal Tribunal.  It appears misfortune was unfortunately visited upon him on a second occasion in that he asserts that he followed the correct process for a postponement request in respect of the hearing on 22 January 2025, however this too was not received by the TAS and appears to have been seemingly lost in the post.

21.	Therefore, there was no request for an adjournment before the Appeal Tribunal on 22 January 2025.  It is important to note that a request for an adjournment does not necessarily result in the matter being adjourned.  As was indicated by the Mrs Commissioner Brown at paragraph 16 of C6/05-06 (IB):

“I do not consider that the tribunal need even consider adjourning unless there is something to indicate that the appeal should not be heard on the papers.  It therefore follows that unless there is some such indication the tribunal need not consider adjourning and need not refer to having considered adjourning …  If there is no indication that determination on the papers would not lead to a fair hearing the tribunal need not adjourn nor even consider adjourning.”

22.	Given the previous directions in relation to this matter and the fact that the Claimant asserts morning sessions are required due his medical condition and working arrangements, it appears to me that the Appeal Tribunal in proceeding in the absence of the Claimant in an afternoon session has introduced an element of unfairness into the proceedings.

23.	As Commissioner Stockman set out in DJ v Department for Communities (UC) [2024] NICom21 (in which he allowed an appeal where the Appeal Tribunal proceeded in the absence of a UC50 questionnaire) at paragraph 19:

“To establish unfairness, it does not have to be established that the outcome of the appeal was materially affected.  It is sufficient that this omission was capable of affecting the outcome of the proceedings, and it seems to me that it was.”

24.	In all the circumstances of the case, I cannot be certain that the hearing was procedurally fair.  Therefore, I find, on balance, that the Appeal Tribunal erred in law on a procedural point by not adjourning the matter to a morning session to allow the Claimant to participate in the appeal hearing.

25.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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(Signed):  J BELL

COMMISSIONER
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