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Decision No:  C1/26-27(ESA)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


EMPLOYMENT AND SUPPORT ALLOWANCE


Application requiring special reasons by the above-named appellant
for leave to appeal to a Social Security Commissioner
on a question of law from a Tribunal's decision
dated 15 August 2023


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the appellant for leave to appeal against a decision of an appeal tribunal, dated 15 August 2023, to the effect that the decision of the Department dated 14 January 2021 that the appellant was entitled to Severe Disability Premium (SDP) as part of her entitlement to Employment and Support Allowance (ESA) from 13 January 2021 only was upheld.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.

3.	The application to this office was late but in the particular circumstances of this case and considering the merits of the application (R v Secretary of State for the Home Department Ex P Mehta [1975] 1 WLR 1087) I find special reasons exist and I admit the application.

4.	Leave to appeal is granted.

5.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

6.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

7.	I agree that the decision of the appeal tribunal dated 15 August 2023 is in error of law.  The error of law identified will be discussed in more detail below.

8.	Pursuant to the powers conferred on me by Article 15(8) of the Social Security (Northern Ireland) Order 1998 (the 1998 Order), I set aside the decision appealed against.

9.	I am able to exercise the powers conferred on me by Article 15(8)(a)(i) of the 1998 Order to give the decision which I consider the appeal tribunal should have given as I can do so without making fresh or further findings of fact.

10.	My substituted decision is that the Department should have superseded the decision dated 4 November 2017 so as to include entitlement to the SDP with effect from 31 January 2018.

	Background

11.	The appellant claimed income-related ESA on 7 September 2017.  The Department decided that she was entitled to ESA from 14 August 2017.  Her award of ESA did not include the SDP.

12.	The Department decided on 5 June 2018 that the appellant was entitled to the enhanced rate of the care component of Personal Independence Payment (PIP) from 30 November 2017.

13.	The ESA office became aware of the appellant’s award of PIP on 7 June 2018.  The Department did not supersede the appellant’s ESA award to include the SDP because, as far as it knew at the time, the appellant was residing with a non-dependant person.  The appellant could not be treated as being a “severely disabled person” for the purposes of paragraph 4 of Schedule 6 to the Employment and Support Allowance Regulations (Northern Ireland) 2008 (the 2008 Regulations) if she was residing with a non-dependant person.

14.	The appellant’s sister contacted the Department on 14 December 2020 to apply for a supersession of the decision awarding ESA.  She had been advised that the appellant was entitled to the SDP.  The Department subsequently issued an IS10 form to the appellant on 15 December 2020.  The completed form was received by the Department on 31 December 2020.  The appellant ticked a box indicating that she lived alone, albeit she did not state when that began to be the case, nor did she indicate that she had changed address.  On 14 January 2021, the appellant’s sister notified the Department that the appellant had changed address on 1 February 2018 and that she had lived by herself from that date.

15.	The Department considered that the change of circumstances (i.e. the fact that the appellant no longer lived with a non-dependent person), was notified to the ESA office on 14 January 2021.  The Department took the view that the appellant had not reported the relevant change of circumstances to an appropriate office within one month of that change occurring, or within such longer period as may be allowed under regulation 8 of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999 (the 1999 Regulations).  The effective date of the supersession was therefore the beginning of the benefit week in which the notification of the change of circumstances was made, pursuant to regulation 7(2)(b)(i) of the 1999 Regulations.  The beginning of that benefit week was 13 January 2021.  The Department made a supersession decision on 14 January 2021 which increased the amount of appellant’s ESA award to include the SDP from 13 January 2021.

16.	The appellant’s sister applied for a revision of this decision.  The Department decided not to revise the decision.  The appellant then appealed the 14 January 2021 decision to the appeal tribunal.

17.	An appeal hearing took place on 18 April 2023.  At the hearing, the issue of the notification date of the appellant’s change of circumstances arose and certificates of posting were discussed.  The appellant’s sister, who acted as her representative throughout the appeal proceedings, submitted to the appeal tribunal that she had notified the relevant change of circumstances to the ESA office on the appellant’s behalf long before 14 January 2021.

18.	The Department’s Presenting Officer sought an adjournment to allow the Department to look at its decision again in light of the Legally Qualified Panel Member’s (LQPM) view that evidence had been provided, in the form recorded delivery slips, to show that the appellant had reported a change of circumstances in April 2018.

19.	The hearing reconvened on 15 August 2023.  The appellant’s sister submitted that she had sent two envelopes to the Department; one relating to the appellant’s award and one relating to her own ESA claim.  She provided a certificate of posting dated 13 April 2018 which had two reference numbers and two signatures with the initials “MOU”.  These initials stand for the Department’s Mail Opening Unit.  The appellant’s sister therefore submitted that the date of the notification of the change of circumstances was 13 April 2018.

20.	The appeal tribunal preferred the Department’s evidence and disallowed the appeal on the basis that it accepted the Department’s supplementary response dated 12 May 2023 and the Presenting Officer’s oral evidence at the hearing that the date of the notification of the change of circumstances was 14 January 2021.

21.	The appellant’s sister wrote to the Appeals Service (TAS) in a letter received on 15 September 2023, saying she wished to appeal to the Social Security Commissioner.  TAS replied on 20 September 2023 and 4 October 2023 asking her to clarify if she was asking for a Statement of Reasons or applying for the appeal tribunal’s decision to be set aside.

22.	The appellant’s sister, in a letter received in TAS on 20 October 2023, claimed the hearing was unfair and sought an appeal.  On foot of this letter, TAS issued the Statement of Reasons on 31 October 2023 and in the covering letter, advised the appellant’s sister of the procedure for appeal.

23.	The appellant’s sister wrote to TAS (letter received 21 October 2024) seeking an update on her last letter regarding the appellant’s “appeal”.

24.	TAS wrote to the appellant on 21 October 2024 attaching a form to be completed if she wished to apply for leave to appeal.  Following no reply to this letter, TAS sent a similar letter to the appellant on 12 December 2024.

25.	By way of letter dated 28 January 2025, the appellant was advised that her application for leave to appeal to Social Security Commissioner had been refused by the LQPM on 22 January 2025.  I will discuss the application for leave to appeal further below.

	Proceedings before the Social Security Commissioners

26.	On 19 March 2025, an application for leave to appeal by the appellant was received in the Office of the Social Security and Child Support Commissioners.  On 1 April 2025, written observations on the application for leave to appeal were requested from the Department.  In written observations dated 23 April 2025, Mr Clements for the Department indicated that he supported the application for leave to appeal, albeit on different grounds from those advanced by the appellant, but raised an issue regarding the Commissioner’s jurisdiction to consider the application on the basis that the appellant’s application to the LQPM for leave to appeal was out of time.

27.	The Department’s observations were shared with the appellant and her solicitor on 28 April 2025.  No further representations have been received from either party.

28.	On 31 March 2026 I issued directions to the Department seeking confirmation as to the correct date of the decision it believed required to be superseded under regulation 6(2)(e) of the 1999 Regulations as the date was not clear to me from the papers.

29.	The Department responded to my directions on 1 April 2026 submitting that it believed that its decision of 4 November 2017, which was to the effect that the appellant was entitled to ESA at the weekly rate of £125.55 from 20 November 2017, was the decision that falls to be superseded.

	Preliminary issue – jurisdiction

30.	The Department in its helpful observations dated 23 April 2025, raised an issue regarding my jurisdiction to deal with this matter.  The Department notes that the clerk to the appeal tribunal treated the letter dated 20 October 2023 from the appellant’s sister as a valid application for leave to appeal.

31.	As noted above, the statement of reasons was issued to the appellant on 31 October 2023.  Pursuant to regulation 9(1) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999 there is an absolute time limit of 13 months from the date of the issue of the statement of reasons within which an applicant can seek leave from the chairman of the appeal tribunal to appeal to a Commissioner.

32.	The Department takes the view that the decision of the tribunal clerk to treat the letter of 20 October 2023 as a valid application for leave to appeal was wrong as it predated the issue of the statement of reasons.  It contends that no application for leave to appeal under regulation 58(1) of the 1999 Regulations can be made before the statement of reasons issued.  Therefore, it argues, there was no valid application for leave to appeal before the LQPM as of 22 January 2025 as leave to appeal had not been made within the 13-month absolute time limit which would have commenced on 31 October 2023, the date the statement of reasons was issued.

33.	The Department has correctly and in an erudite fashion set out the relevant statutory provisions regarding the timeframe for seeking leave to appeal against a tribunal’s decision.  However, I am satisfied, in all the circumstances of this case, that I have jurisdiction to deal with this matter.  The timeline and exchange of correspondence referred to above, points to a confused state of affairs between the appellant and TAS and gives rise to ambiguity in relation to the date when an application for leave to appeal was made.  The learned and experienced LQPM, now the President of the appeal tribunal, was clearly satisfied that the application for leave to appeal was within time, presumably on the basis that the application for leave to appeal was made on 21 October 2024.  I do not therefore feel that I need to look behind the LQPM’s reasoning as I am satisfied that she was content that the application was received within time.  Moreover, I am of the view that the justice of this case requires me to allow the appeal and substitute the decision of the appeal tribunal with the decision it should have given, in light of my findings on error of law set out below.

	Errors of law

34.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

35.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

36.	In this case, while I am not obliged to provide detailed reasons, it may be helpful, particularly in light of the complexities arising, to include some observations on my findings on error of law.

37.	The parties agree that the appeal tribunal erred in law but advance different grounds.  In summary the grounds advanced on behalf of the appellant are that she is entitled to the SDP from February 2018 because there is evidence that the appellant, with the assistance of her sister, applied for a supersession of the decision awarding ESA so that her award would be increased to include the SDP in February 2018.  In addition, as noted above, in the letter to TAS (received 23 October 2023), the appellant’s sister submitted that the hearing was unfair because the Department’s presenting officer had intentionally withheld evidence from the tribunal.

38.	I agree with the Department’s analysis of the appellant’s grounds of appeal.  The assessment of evidence is a matter for the appeal tribunal.  The appeal tribunal’s finding that the Department had not been notified of the change of circumstances upon receipt of the envelopes posted on 13 April 2018 was a finding that was entirely open to a reasonable tribunal to make.  The weight it gives to any particular evidence will not give rise to an error of law unless it is irrational or perverse.  All that the certificate of posting appears to show is that the Department’s Mail Opening Unit received two items of evidence posted by the appellant’s sister on 13 April 2018.  It does not show that either item of evidence related to the appellant, nor does it show what either item of evidence consisted of.  The Department gave written and oral evidence to the tribunal that it had conducted a thorough search of the documentation it held relating to the appellant’s ESA award and had been unable to identify any recorded documents received following postage on 13 April 2018.  The tribunal was entitled to find, on its assessment of the evidence, that the Department had not been notified of the change of circumstances upon receipt of the envelopes posted on 13 April 2018.

39.	I also agree with the Department’s submission that the appellant could not be treated as a severely disabled person until she was in receipt of a benefit listed in paragraph 6(2)(a)(i) of Schedule 4 to the 2008 Regulations, such as the daily living component of PIP.  She was not in receipt of the daily living component of PIP until the Department decided on 5 June 2018 that she was entitled to PIP from 30 November 2017.  Therefore, even it an application for supersession was made in February 2018, or on 13 April 2018, it would have been doomed to fail.  Prior to 5 June 2018, the fact that the appellant was no longer living with a non-dependant person was not a” relevant” change of circumstances in the sense that it would have led to a change to her ESA award had the Department been notified at that time.

40.	Whilst it appears that there was some confusion over the date of PIP decision at the 18 April 2023 hearing, I also agree with the Department that there is no evidence that the hearing was unfair on the basis that the presenting officer withheld evidence from the Tribunal.  I conclude that the grounds advanced on behalf of the appellant do not point to an error of law on the part of the appeal tribunal.

	The error of law in this case

41.	I am of the view that the appeal tribunal’s decision is in error of law on a ground advanced by the Department.  The Department invites me to set aside the appeal tribunal’s decision and substitute it with the decision the tribunal should have given.

42.	The Department submits that the appeal tribunal erred in law by not considering a supersession under regulation 6(2)(e) of the 1999 Regulations in this case, which reads as follows:

“(2)  A decision under Article 11 may be made on the Department’s own initiative or on an application made for the purpose on the basis that the decision to be superseded—

…………….

(e)  is a decision where—

(i)   the Department has awarded a relevant benefit, and

(ii)  on a date after the date from which benefit is awarded, the claimant or a member of his family becomes entitled to another relevant benefit or to an increase in the rate of another such benefit; or……”

43.	A relevant benefit is defined in Article 9(1)(c) of the 1998 Order and includes both ESA and PIP.

44.	In the instant case, the appellant was awarded ESA from 14 August 2017.  She subsequently became entitled to PIP from 30 November 2017 following a decision made by the Department on 5 June 2018.  The PIP entitlement was relevant to the appellant’s ESA entitlement.  Therefore regulation 6(2)(e) applies in the instant case.

45.	I agree with the Department’s submissions in this regard.  The appeal tribunal in this case, understandably, was focussed on that date of the notification of the change of circumstances (i.e. the fact the appellant was no longer residing with a non-dependant person) under regulation 6 to ascertain the effective date of the change of circumstances in accordance with regulation 7(2)(b)(i) of the 1999 Regulations.

46.	Whilst the appeal tribunal applied the statutory provisions set out above correctly to its findings of fact, I am of view that the appeal tribunal erred in law by not applying the alternative supersession ground available in the circumstances of this case.  As Judge Wikeley stated in O.L. v SSWP (ESA) [2018] UKUT 135 (AAC) at paragraph 13:

“I agree with both representatives that the Tribunal went wrong in law and so I allow the appeal and set aside the Tribunal’s decision.  The Tribunal fell into the trap of thinking that supersessions of benefit decisions under regulation 6 were confined to cases where there had been a change of circumstances in general terms.  But regulation 6(2) provides for a number of more specific situations.”

47.	In the instant case, there was a more specific situation at play being the award of the enhanced rate of the care component of PIP from 30 November 2017, meaning regulation 6(2)(e) should have been applied.  The fact that the appellant was entitled to a relevant benefit for the purposes of regulation 6(2)(e) was an issue that was clearly before the tribunal.  I therefore conclude that the appeal tribunal made a material misdirection of law by not considering the application of regulation 6(2)(e) to the facts of this case.

	Effective date of a regulation (6)(2)(e) supersession

48.	The effective date of an ESA supersession decision made under regulation 6(2)(e) is provided by regulation 7(7)(b) which states (as of 14 January 2021):

[bookmark: _Hlk195178126]“7(7) A decision which is superseded in accordance with regulation 6(2)(e) or (ee) shall be superseded—

(a) subject to sub-paragraph (b), from the date on which entitlement arises to the other relevant benefit referred to in regulation 6(2)(e)(ii) or (ee) or to an increase in the rate of that other relevant benefit; or

(b) where the claimant or his partner is not a severely disabled person for the purposes of section 131(5) of the Contributions and Benefits Act, section 2(7) of the State Pension Credit Act or paragraph 6 of Schedule 4 to the Employment and Support Allowance Regulations at the date the superseded decision would, but for this sub-paragraph, have had effect, by virtue of his having—

(i)   a non-dependant as defined by regulation 3 of the Income Support Regulations, regulation 2 of the Jobseeker’s Allowance Regulations or regulation 71 of the Employment and Support Allowance Regulations; or

(ii)   a person residing with him for the purposes of paragraph 1 of Schedule 1 to the State Pension Credit Regulations whose presence may not be ignored in accordance with paragraph 2 of that Schedule,

from the date on which the claimant or his partner ceased to have a non-dependant or person residing with him or from the date on which the presence of that person was first ignored.”

49.	However, regulation 7(7) is subject to Schedule 2C.  Paragraphs 9 and 10 of Schedule 2C read:

“9. Where an amount of an employment and support allowance payable under an award is changed by a superseding decision specified in paragraph 10 the superseding decision shall take effect from the day specified in paragraph 1 for a change of circumstances.

10. The following are superseding decisions for the purposes of paragraph 9—

(a)  a decision which supersedes a decision specified in regulation 6(2)(b) and (d) to (ee); and

(b)  a superseding decision which would, but for paragraph 9, take effect from a date specified in regulation 7(6), (7), (12), (13), (17D) to (17F) and (32).”

50.	I agree with the Department’s analysis in relation to the effective date of a supersession under regulation 6(2)(e) in the instant case.  The Department submits that the relevant change of circumstances is taken to be the date the appellant was no longer living with a non-dependant person.  This change of circumstances occurred on 1 February 2018.  The Tribunal made a finding of fact in this regard.  Therefore, in accordance with paragraph 1 of Schedule 2C to the 1999 Regulations, the effective date of a supersession under regulation 6(2)(e) would be the first day of the benefit week in which the relevant change of circumstances occurred, that is, 31 January 2018.

51.	I therefore conclude that the decision of the appeal tribunal involved an error of law.  There is no point in sending this case back for re-hearing as the facts are not in dispute.  I set aside the appeal tribunal’s decision dated 15 August 2023 and substitute it with the decision the tribunal should have given, that is, the appellant’s appeal is allowed.  She was entitled to the SDP from 31 January 2018.
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