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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


INDUSTRIAL INJURIES


Appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 6 December 2023


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 6 December 2023, which disallowed the claimant’s appeal, confirmed the decision of the Department of 13 April 2015 and found there were no grounds to supersede the decision of 26 February 2003.

2.	Leave to appeal was granted by Deputy Commissioner Ward on 22 May 2025.

3.	I held an oral hearing of this appeal on Tuesday 10 February 2026.  This was attended in person by Ms Patterson on behalf of the Department for Communities (the Department) and remotely by the claimant.  I thank both parties for their oral and written submissions.

4.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.  Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

5.	It is imperative that the Appellant notes that while the decision of the Appeal Tribunal has been set aside, the issue of his entitlement to Industrial Injuries Disablement Benefit remains to be determined by another Appeal Tribunal.

6.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 13 April 2015, which decided that the Department was unable to supersede its decision of 26 February 2003 assessing the degree of disablement resulting from the accident of 30 April 1986 at 25% from 7 October 2002 for life.

	(ii)	The Department is directed to provide details of any subsequent relevant claims and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	If either party wishes to adduce further evidence, they must forward it to the Appeals Service (TAS) within one month of the issue of this decision.

	Background

7.	The claimant made a claim to disablement benefit on 1 September 1986 having suffered a lumbar disc injury arising from an accident whilst he was employed as a machine operator on 30 April of that year.  On 27 April 1987 he was examined by a medical assessor and awarded 3% from 13 August 1986 for life.  This was a final assessment.

8.	On 2 October 2002 the claimant submitted form BI168, stating that his circumstances had changed as in January 2002 he experienced problems with his left leg along with increasing back pain which left him unable to return to work.  He attributed this deterioration to the relevant accident.

9.	On 30 December 2002 the claimant was examined by the medical examiner who accepted that his symptoms had worsened as a result of the relevant accident and assessed him at 25% disabled.  This assessment was wholly attributable to the relevant loss of faculty which the medical examiner specified as impaired and painful low back and leg movements.  This was a life assessment.

10.	On 26 February 2003 the Department superseded the decision dated 27 April 1987 and awarded the claimant a disablement pension from 7 October 2002 for life based on the assessment of 25%.

11.	On 7 October 2014 the claimant submitted a further BI168 stating that his back pain and sciatica had worsened since his last assessment and identified the date of change as 26 May 2012.  On 1 April 2015 he was examined; however, at part 5a of form BI118R the medical examiner stated that no change had occurred since the last assessment.  Consequently, the assessment of 25% remained.

12.	On 13 April 2015 the Department gave a decision not to supersede the previous decision of 26 February 2003 because there was no worsening of the relevant condition since that decision took effect.  The claimant appealed the decision.  The appeal was heard on 21 April 2016 and the Tribunal upheld the decision of the Department.

13.	This decision was set aside by the then Chief Commissioner in his decision C2/18-19(II) dated 23 August 2018.

14.	There was then an appeal hearing by a differently constituted tribunal on 22 May 2019, at which a medical examination was conducted.  The appeal was adjourned for receipt of the claimant’s medical records.  A subsequent hearing was arranged for 24 March 2020 but postponed due to lockdown measures as a result of the Covid 19 pandemic.  The appeal hearing went ahead on 6 December 2023.  It is this decision which is appealed to the Social Security Commissioners.

15.	On 1 March 2024 an application for leave to appeal to the Social Security Commissioner was received in TAS.  On 11 March 2024 the application for leave to appeal was refused by the Legally Qualified Panel Member (LQPM).  This was notified to the claimant on 14 March 2024.

	Proceedings before the Social Security Commissioners

16.	On 5 April 2024 a further application for leave to appeal was received in the office of the Social Security Commissioners.  On 11 April 2024 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 10 May 2024, Ms Patterson, for DMS, did not support the application for leave to appeal on the grounds set out in that application.  However, a number of further submissions were received both from the claimant and Ms Patterson and by the date of hearing of the appeal the Department did support the application but only on one of the grounds advanced by the claimant.  As referred to above Deputy Commissioner Ward granted leave to appeal on 22 May 2025.

	Errors of law

17.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.  In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  Errors of law include misunderstanding or misapplying the law, taking into account irrelevant factors or failing to take into account relevant factors, procedural unfairness or failing to give adequate reasons for a decision.

	Analysis

18.	While this is a short form decision, I consider it may be helpful to provide brief reasons on why the Tribunal was in error of law.  The Tribunal in this case was dealing with a complex appeal which continued over a number of years.  It provided comprehensive written reasons for its decision.  The difficulty in this appeal arises from the failure to provide the claimant with a copy of the appeal papers when he made a request for them prior to his hearing.  This was apparently due to him residing outside the United Kingdom and not having a UK address.  The situation was not improved by a copy of the papers being sent to him at the same address (outside the UK) subsequent to a subject access request.  Regrettably this occurred after the date of the hearing.

19.	While it could be argued the claimant likely had all or most of the papers relevant to the appeal, the fact he made a request for the papers prior to the hearing and this request was de facto refused, or at least not complied with, is problematic in a number of respects.  I note the particular circumstances of this appeal, which was complex, stretched over multiple years, and was being dealt with by a new Tribunal due, in part, to lockdown restrictions.  I also note the claimant was previously impacted by changes in procedure due to GDPR with the result that he thought the Tribunal had his medical records when in fact they did not and this only became apparent on the date of an earlier hearing.  In those circumstances it may be considered prudent of the claimant to request a copy of the appeal papers so, as he articulated at hearing, he could reassure himself the Tribunal had access to all the papers he wished them to see.  I would also observe, given current technological advancements, it is surprising a method of securely providing the claimant with a copy of the papers could not be found.

20.	I am in agreement with the parties that the failure to provide the claimant with a copy of the appeal papers, subsequent to him making a request for them in advance of the hearing date, amounts to procedural unfairness and is in error of law.  I also note this issue was not resolved (or addressed) by the Tribunal at the hearing, albeit, according to the record of proceedings, the claimant did not raise the issue.  It is always the best and safest practice at the commencement of a hearing to ensure the claimant has received the appeal papers.  I agree with the view of Commissioner Stockman in DJ v Department for Communities (UC) [2024] NICom21 (in which he allowed an appeal where the Appeal Tribunal proceeded in the absence of a UC50 questionnaire) at paragraph 19:

“To establish unfairness, it does not have to be established that the outcome of the appeal was materially affected.  It is sufficient that this omission was capable of affecting the outcome of the proceedings, and it seems to me that it was.”

21.	Similarly in this case, the failure to provide the claimant with a copy of the appeal papers following a specific request from him meets this standard of unfairness.

22.	I am not required to address the other grounds of appeal although I consider the above ground to be the most persuasive.

23.	The claimant confirmed at oral hearing he used AI to assist him with his submissions.  I observe care must be taken when using artificial intelligence to prepare legal submissions to check the accuracy of authorities cited and legal points drawn from those authorities on which parties seek to rely.  All cases which are relied upon must be produced in full and in advance of the hearing to the Tribunal and the other party in the appeal.  Submissions should be clear and to the point.  It is both unnecessary and undesirable to produce overly lengthy submissions.

	Disposal

24.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.

25.	I would reiterate that although this decision has been set aside for the reasons set out above, the issues in this appeal remain to be decided by a fresh Tribunal.

26.	For the sake of completeness, I note the claimant forwarded three attachments to this office on the morning of the hearing.  These could not be opened by OSSC.  Both parties were content to proceed with the hearing, and the claimant confirmed the attachments were not necessary for the resolution of the issues in the appeal.  Given the appeal has been successful (in that the decision of the Tribunal has been set aside) the claimant has not suffered any prejudice.  I make no further comment on this save to say any submissions or evidence which a party wishes to rely on at hearing should be produced well in advance of the hearing date.

27.	It is imperative any further submissions or evidence are forwarded to the Appeal Tribunal within one month of the issue of this decision, as per my directions above.  Late submission of documents not only risks the hearing being adjourned, it puts the Tribunal under pressure of time to consider the tardy addition(s) and is potentially prejudicial to the other party given they have little time to consider or respond.  For all these reasons the late submission of material is to be avoided.
[image: A black text on a white background

AI-generated content may be incorrect.]

(Signature):  E FITZPATRICK

CHIEF COMMISSIONER


9 March 2026
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