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Decision No:  C4/25-26(ESA)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


EMPLOYMENT AND SUPPORT ALLOWANCE


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 30 May 2024


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 30 May 2024, to the effect that, from 29 May 2012 to 7 October 2019 the claimant was overpaid £54,720.14 in income related Employment and Support Allowance (ESA) and that this overpayment arose because the claimant failed to disclose the material fact that her capital and that of her husband exceeded the applicable capital limits.  Consequently, the Tribunal decided the overpayment was recoverable from her.  The Tribunal also decided an overpayment of £4,678.72 arose between 8 October 2019 and 21 September 2020 but this was not recoverable as it did not arise because of failure to disclose.  The Tribunal decided a supersession decision correctly removed entitlement from 29 May 2012.  The Tribunal ultimately decided there was a recoverable overpayment of £59,398.86 from the claimant.  Decision Making Services (DMS) have indicated this latter figure is erroneous and that £54,720.14 is the correct figure.

2.	Having considered the circumstances of the case I am satisfied that the application can properly be determined without a hearing.  The parties are in agreement with this course.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.  Given significant (and multiple) findings of fact may be required in the consideration of this appeal it is appropriate to remit it to a freshly constituted Appeal Tribunal for consideration.

7.	It is imperative that the claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of the recoverability of any overpayment remains to be determined by another Appeal Tribunal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is dated 26 January 2022 in which the decision maker decided that the claimant was overpaid £54,720.14 income related Employment and Support Allowance for the period 29 May 2012 to 7 October 2019, both dates included.  The decision maker also decided that the overpayment of ESA was recoverable from the claimant as she failed to disclose the material fact that the amount of capital held between herself and her partner was in excess of prescribed limits.  The decision maker decided the payments were recoverable because the overpayment was caused by the claimant’s failure to disclose the material fact that her husband received lump sum payments from his pension.

	(ii)	The Department is directed to provide details of any subsequent claims or decisions which may have a bearing on the issues in this appeal.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.  If the claimant wishes to adduce any further evidence or submissions this should be done and forwarded to The Appeals Service (TAS) within one month of the issue of this decision.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	Given the complexity of the issues in this appeal it may be appropriate for the President or the Full Time Legally Qualified Chair to deal with this appeal.  The issues I have set out in paragraphs 17-19 below may be of assistance in the consideration of the appeal.



	Background

9.	This is a complex case involving a number of decisions and, as highlighted by DMS, a number of deficiencies in the decision-making process.  To assist the Tribunal, it may be beneficial therefore to set out the decision history section of Mr Clements’s submission.  This also highlights a number of flaws in the decision-making process (see paragraph 12):

“2.  (The claimant) claimed Employment and Support Allowance (ESA) on 2 April 2012.  The Department decided on 17 April 2012 that she was not entitled to ESA from 5 April 2012, as she did not meet the statutory conditions of entitlement to contribution-based ESA.  Following a 27 April 2012 telephone call made to the Department, an ESA3 form was posted to the claimant for the purpose of assessing whether she would be entitled to income-related ESA.  She completed and returned the form.  Subsequently on 18 May 2012 the Department revised its decision of 17 April 2012.  The effect of the revision was that the claimant was entitled to income-related ESA with effect from 5 April 2012.

3.  Upon receipt of information relating to capital held by (the claimant) and her husband, on 24 September 2020 the Department purported to supersede a decision of 5 April 2012.  The decision purported to reduce the rate of ESA which (the claimant) was entitled to for the period from 29 May 2012 to 11 June 2012.  The Department’s submission to the Tribunal in this case asserted that this was merely a determination, and that an outcome decision was made on 29 September 2020 to the same effect.  However, no decision identifiable as such was included in the papers submitted by the Department to the tribunal.

4.  If the decision maker made a decision on 24 September 2020 rather than a determination then the decision contains a number of defects.  The first is that the decision refers to entitlement to a reduced rate of benefit from 29 May 2012 to 11 June 2012, but it does not say what that rate is.  The decision notice issued to the claimant on 29 May 2012 does not state the rate of benefit the claimant was entitled to for that period either.  Secondly, the Department made no decision on 5 April 2012.  It is highly likely that the decision maker instead meant to supersede the 17 April 2012 decision as revised on 18 May 2012.  The effective date of that decision was 5 April 2012.  Also, the decision maker identified the relevant change of circumstances which provided the ground of the supersession as the claimant receiving a lump sum payment from her pension.  It seems that the payment in question was made on 27 September 2018.  It therefore cannot form the basis of a supersession which takes effect from 5 April 2012.  The relevant change of circumstances is rather that the claimant’s husband received a lump sum payment from his pension on 29 May 2012 which caused a change to the capital held by the claimant and her husband.  The decision notice of 29 September 2020 incorrectly called the decision a revision rather than a supersession, which does not help matters.  Finally, although this is an issue with the decision notice rather than a defect in the decision per se, the decision notice told (the claimant) that she was no longer entitled to ESA from 12 June 2012.  This was not what the decision maker decided.  While the decision maker determined that the claimant’s capital was excess of £16,000 from 12 June 2012, which one might think would naturally lead to a decision that she was not entitled to ESA from 12 June 2012, nowhere in the decision did the decision maker say that the claimant was not entitled to ESA from 12 June 2012.

5.  The decision maker evidently was of the view that no such decision had been made on either 24 September 2020 or 29 September 2020, because on 13 February 2021 she did make a supersession decision to the effect that the claimant was not entitled to ESA from 12 June 2012 as she had capital in excess of £16,000 from that date.

6.  The effect of these decisions was that (the claimant) was overpaid £59,398.86 by the Department over the period 29 May 2012 to 21 September 2020.  The Department decided on 26 January 2022 that £54,720.14 of that overpayment was recoverable from her.  The decision maker decided that it was recoverable because the overpayment was caused by (the claimant’s) failure to disclose the material fact that her husband received lump sum payments from his pension (the Department’s submission to the Tribunal instead identifies the cause of the overpayment as the claimant’s failure to disclose the material fact that the amount of capital held by her and her husband was in excess of the prescribed limits).  The period of recoverable overpayment is from 29 May 2012 to 7 October 2019.  The remainder of the overpayment was not caused by the failure to disclose and hence the Department cannot recover it from the claimant.

7.  The appeal tribunal which heard the claimant’s appeal against the 26 January 2022 decision effectively upheld the Department’s decision.  It decided that £54,720.14 of overpaid ESA was recoverable from her.  The tribunal stated in the decision notice that £59,398.86 is recoverable from the claimant, and that £54,720.14 was the sum of the total overpayment, but having read the tribunal’s reasons I am confident that this was merely a slip of the pen by the legally qualified panel member (LQPM).”.

10.	The Appeal Tribunal hearing took place on 30 May 2024.  The oral hearing was attended by the claimant’s husband who was her representative.  The Appeal Tribunal disallowed the appeal and confirmed the Departmental decision of 26 January 2022.

11.	On 5 September 2024 an application for leave to appeal to the Social Security Commissioner was received in TAS.  On 30 September 2025 the application for leave to appeal was refused by the LQPM.  This was notified to the Appellant on 25 November 2024.

	Proceedings before the Social Security Commissioners

12.	On 23 December 2024 a further application for leave to appeal was received in the Office of the Social Security Commissioners.  On 9 January 2025 observations on the application for leave to appeal were requested from DMS.  In written observations on the application dated 26 February 2025, Mr Clements, for DMS, supported the application for leave to appeal on the grounds set out in that application.

13.	The written observations were shared with the claimant and her representative on 26 February 2025.  The claimant is now represented by Law Centre NI and a submission was received on 9 January 2026 from Ms Heatherley agreeing that the decision of the Appeal Tribunal was in error of law.

	Errors of law

14.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.  What is an error of law?

15.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;	

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Analysis

16.	While this is a short form decision, I consider it may be helpful to provide brief reasons on why the Tribunal was in error of law.  I do not underestimate the complexity of this case which stretches over some years, and the Appeal Tribunal had many issues to consider when dealing with the appeal, not least of which is the problematic decision-making process.  This was not an easy task.  By way of context, there are certain statutory requirements which must be complied with before an overpayment can be recovered.  This is helpfully set out in Mr Clements’ submission which I replicate here:

“10.  Section 69(5A) of the 1992 Act stipulates that an overpayment cannot be recovered by the Department under section 69(1) of the 1992 Act unless the determination in pursuance of which benefit was paid has been revised, superseded or varied on appeal.  A tribunal hearing an appeal against a decision to recover an overpayment is under an obligation to identify the decision which alters the previous decision awarding entitlement to benefit (I will refer to this thereafter as an ‘entitlement decision’), and to ensure that the entitlement decision was accurate and correctly made.  A decision seeking to recover overpaid benefit is not sustainable if it becomes clear that the decision which awarded benefit has not been revised or superseded in the appropriate manner (see e.g. SG v Department for Social Development (IS) [2010] NICom 17 at [38] and [42]).

11.  In the instant case, there were two relevant entitlement decisions.  There was a supersession decision made on 24 September 2020 or 29 September 2020 reducing (the claimant’s) entitlement to ESA to an unspecified rate for the period 29 May 2012 to 11 June 2012.  There was a further supersession decision dated 13 February 2021 removing her entitlement to ESA from 12 June 2012.

12.  The tribunal has not acknowledged the existence of the 13 February 2021 supersession decision.  It is not referenced once in the statement of reasons or in the decision notice.  It is not at all clear to me that the tribunal realised that there were two relevant entitlement decisions.  The tribunal had a duty to identify both decisions.  I submit that its failure to identify the 13 February 2021 decision and to make findings on its validity render its decision erroneous in law.

13.  Per paragraph 11 of the statement of reasons, the tribunal accepted the Department’s submission that the supersession decision was made on 29 September 2020.  If that is so then I do not know how the tribunal determined that it was a valid supersession decision, because no identifiable supersession decision dated 29 September 2020 was included in the papers submitted by the Department.  It is entirely possible that the Department made a valid supersession decision on 29 September 2020 but, if so, the tribunal had no evidence of it.

14.  I observe that it would be unusual for a determination to purport to supersede a decision.  I also observe that the decision maker has cited the “law used to make this decision”.  If the decision maker made a decision rather than a determination on 24 September 2020, then the decision contains serious defects which I have described in paragraph 4 above.  I submit that it is not a valid supersession decision.  At best it is inchoate. It is not an outcome decision, because a decision which does not state the rate of benefit that the claimant is entitled to does not state the outcome.  The decision purports to supersede a decision which does not exist on the ground of a change of circumstances that occurred over six years after the effective date of the purported supersession.  The decision notice misrepresented the nature of the decision.

15.  The tribunal found that a valid ground for supersession, i.e. a relevant change of circumstances, had been identified but otherwise gave no reasons to support its finding that the supersession had been correctly made.  The tribunal’s decision notice states the decision removed entitlement to ESA from 29 May 2012, but this is incorrect.  The decision reduced (the claimant’s) entitlement from 29 May 2012 but did not remove it.  I am highly unconvinced that the tribunal realised there had been a second supersession decision removing entitlement from 12 June 2012.  This apparently led it to make an incorrect assumption as to the nature of the first supersession decision.  I submit that the tribunal did not undertake its duty to ensure that the conditions of section 69(5A) had been met with sufficient rigour.

16.  In the circumstances of this case, the tribunal was under an obligation to explain why it found that a valid supersession decision was made on 29 September 2020.  It did not give adequate reasons for this finding, and I submit that this amounts to an error of law.”

17.	I am in agreement with the parties that the Tribunal went wrong in its consideration of whether the requirements of section 69(5A) of the Social Security Administration (Northern Ireland) Act 1992 had been complied with in this case.  It may also have been apposite for the Tribunal to obtain a copy of the supersession decision of 29 September 2020, given its potential significance.  This had not been included in the papers.  I also agree the reasons given by the Tribunal in its Statement of Reasons (SOR) were inadequate on this point.  In my view, these constitute material errors of law.

18.	In addition, I am in agreement with the parties that the Tribunal failed to deal with “relevant specific issues of substance” (C11/01-02(DLA) in the appeal, notably with the submission that withdrawal of a lump sum from a pension did not amount to capital for the purposes of ESA.  This may have had an impact on the correctness of the decisions superseding the claimant’s entitlement to ESA and therefore was potentially highly relevant to the issues raised in the appeal.  The declaratory statement that “the capital rules are clear” (para 34 SOR) does not, in my respectful view, adequately explain what the Tribunal made of this submission and why it came to this conclusion.

19.	Finally, the parties agree the Tribunal, in the exercise of its inquisitorial jurisdiction, should have taken steps to establish whether the Department held a record of a call purportedly made by the claimant on 14 May 2012.  This is potentially relevant to the issue of whether the claimant disclosed a change to the amount of capital held by her and her husband.  While evidence a phone call was made may not necessarily establish what information was disclosed on the call, it may have had a bearing on the Tribunal’s overall assessment of whether the claimant had, on the balance of probabilities, complied with the disclosure requirements.

	Disposal

20.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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