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Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 6 November 2024


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 6 November 2024, to the effect that the claimant was entitled to the carers element of Universal Credit (UC) from 6 February 2024, confirming the decision of the Department of 7 March 2024.

2.	I held a hearing of this application and appeal on Tuesday 3 March 2026.  This was attended remotely by the claimant and in person by her representative Ms Corr from Law Centre NI and Mr Donnan on behalf of the Department for Communities (the Department).  Mr Donnan outlined at hearing the Department had changed its position and now supported the appeal on the grounds set out in his oral submissions at hearing which have been helpfully set out in a further submission dated 5 March 2026.  Ms Corr is in agreement.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal.  Both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 7 March 2024, which decided that the claimant was entitled to the caring element of Universal Credit from 6 February 2024.

	(ii)	The Department is directed to provide details of any subsequent claims to UC and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.  If the claimant wishes to adduce any further evidence this should be done within one month of the issue of this decision.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	The Tribunal may find it helpful to consider paragraphs 23 to 27 below.

	Background

8.	The claimant claimed and was awarded UC from 6 September 2019.  She reported her caring responsibilities to her UC office on 9 January 2023 by using her journal.  She also reported her caring responsibilities to her work coach in her local Jobs and Benefits office on 24 October 2022.  This issue is not disputed by the Department.  It is also clear the claimant reported a change to her circumstances to her UC office on 21 February 2024.  This was treated by the decision maker as a late application for a supersession with the change of circumstances being reported outside the permitted time limit.  The Department then made its decision on 7 March 2024 that the claimant was entitled to the caring element of UC from 6 February 2024.

9.	The Appeal Tribunal hearing took place on 6 November 2024.  It appears from the record of proceedings the claimant attended with her representative from Advice Northwest and a representative also attended on behalf of the Department.

10.	The Tribunal confirmed the Department’s decision of 7 March 2024 that the claimant was entitled to the caring element of UC from 6 February 2024.  The Legally Qualified Member (LQPM) refused the application for leave to appeal to the Social Security Commissioner on 1 April 2025 and this was communicated to the claimant on 14 April 2025.

	Proceedings before the Social Security Commissioners

11.	On 15 May 2025 an application for leave to appeal was received in the Office of the Social Security Commissioners.  On 29 May 2025 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 20 June 2025, Mr Donnan, for DMS, opposed the application for leave to appeal on the basis the Tribunal was not in error of law.  However, at the oral hearing of this application and in subsequent observations dated 5 March 2026 Mr Donnan resiled from that position and supported the application on the basis the Tribunal was in error of law on the grounds set out in his submission, which I will refer to below.

	Errors of law

12.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

13.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv) 	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Legislative context

14.	Under regulation 30(1) of the Universal Credit Regulations (Northern Ireland) 2016 an award of UC is to include a carer element where an eligible adult in a household provides regular and substantial care for a severely disabled person:

	Award to include the carer element

	30.—(1) An award of universal credit is to include an amount (“the carer element”) specified in the table in regulation 38 where a claimant has regular and substantial caring responsibilities for a severely disabled person, subject to paragraphs (2) to (4) and section 70(7) of the Contributions and Benefits Act (entitlement by different persons to the carer element and to carer’s allowance in respect of the same severely disabled person).

	(2) In the case of joint claimants, an award is to include the carer element for both joint claimants if they both qualify for it, but only if they are not caring for the same severely disabled person.

	(3) Where two or more persons have regular and substantial caring responsibilities for the same severely disabled person, an award of universal credit may only include the carer element in respect of one of them and that is the one they jointly elect or, in default of election, the one the Department determines.

15.	A severely disabled person includes a person receiving the daily living component of PIP (section 70(2)(d) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992).  The carers element is awarded where the person satisfies the same conditions of entitlement as those that are applied to carers allowance or would do so if their earnings did not exceed the prescribed limit for receiving carers allowance (regulation 31(1) of the 2016 Regulations).  To be eligible for carers allowance a person must spend at least 35 hours per week caring for someone who is ill or has a disability.  It is not necessary to claim carers allowance in order to be eligible for the carer element of UC.  Only one person can be in receipt of the carer element as a result of caring for one severely disabled person (regulation 30(2) of the 2016 Regulations).

	What this case is about

16.	The claimant made a claim for UC on 6 September 2019.  At the date of claim she declared she was not caring for anyone.  On 24 October 2022 the claimant declared to her work coach that she had reduced her working hours from 20 to 15 per week as she was caring for her daughter who had epilepsy.  Previously her son had been the carer, but this had ceased.  This is recorded in the contact records with work coach staff.

17.	At this date the claimant was not entitled to make a claim for the carers element of UC as her daughter’s entitlement to Personal Independence Payment (PIP) had been disallowed from 28 July 2022 and this was an essential element of the claimant’s eligibility for the carer’s element of UC.  This decision in respect of the claimant’s daughter was subject to appeal, and an appeal was lodged in respect of the PIP decision in July 2022, but this took some months to deal with.  As such, even if this notification to the work coach had been accepted as sufficient notification, the Department would have been unable to make a decision on the claimant’s eligibility for the carer element of UC at this time as the decision in respect of her daughter’s eligibility for PIP was proceeding through the appeals process.

18.	The claimant’s daughter’s appeal was ultimately successful with the result that she was eligible for the carer element of UC throughout the relevant period.  The issue then arose whether and when adequate notification of the change of circumstances had been made and whether it was within the statutory time limit.

	Discussion

19.	In this case while I am not obliged to provide detailed reasons, it may be helpful to include a few comments regarding the supported error of law to assist the new Tribunal.  The LQM has provided a well set out, comprehensive statement of reasons.  The issues being considered by the Tribunal were complex and, while I have found the Tribunal to be in error of law on the basis of the ground agreed by the parties, in the circumstances of this case, I attach no censure to the Tribunal.

20.	As set out in Mr Donnan’s most recent submission the claimant clearly reported her caring responsibilities to her UC office on 9 January 2023, but she also reported them to her work coach in her local Jobs and Benefits office on 24 October 2022.  Neither of these events is in dispute.  What was in dispute was whether notification to a work coach constituted sufficient notification in the context of the UC claimant commitment which the claimant was obliged to sign before UC was payable.

21.	Initially, relying on Hinchy v SSWP [2005] UKHL 16 Mr Donnan’s view was that informing a work coach did not constitute sufficient notification, but in response to Ms Corr’s submission that the NIDirect website  advised (and currently still advises) UC changes may be reported “by speaking to your work coach at your local Jobs & Benefits office” he, quite rightly, shifted his position and accepted reporting a change of circumstances to a work coach was (in view of this guidance) sufficient notification.  As such, he accepted notification of the change of circumstances was given on the earlier date of 24 October 2022.

22.	Considering the guidance given by the Court of Appeal in England and Wales in Hooper v Secretary of State for Work and Pensions [2007] EWCA Civ 495), specifically by Dyson LJ at paragraph 56 which, while it deals with regulation 32 of the Social Security (Claims and Payments) Regulations 1987, the equivalent provision for UC is regulation 37 of the Universal Credit Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Claims and Payments) Regulations (NI) 2016 which imposes analogous obligations on claimants in receipt of UC.  The comments made in Hooper are therefore equally applicable to the requirements made of claimants in non-legacy benefits such as UC.  I note in particular the requirement for absolute clarity in respect of mandatory requirements imposed on claimants:

	56…..That is why in my view, if the Secretary of State wishes to impose a requirement on claimants within the meaning of regulation 32(1), it is incumbent on him to make it absolutely clear that this is what he is doing.  There should be no room for doubt in the mind of a sensible layperson as to whether the SSWP is imposing a mandatory requirement or not.”

23.	The NIDirect website, which advises claimants how to report changes to UC, currently says (and according to the claimant’s representative contained the same instructions at the time the claimant made the previous notifications in October 2022 and January 2023):

How to report a change

You must tell Universal Credit about any changes straight away, or your payments may be stopped or reduced.

You can report changes:

· through your Universal Credit online account(external link opens in a new window / tab) - messages to your online account will be answered as soon as possible during business hours

· by phoning the Universal Credit Service Centre

· by speaking to your work coach at your local Jobs & Benefits office

24.	Mr Donnan’s view, with which both the claimant’s representative and I agree, is that the effect of the final sentence is to unacceptably blur the lines regarding the instructions to the claimant in respect of reporting changes.  The information contained on the website clearly states speaking to your work coach at your local Jobs and Benefits office is an acceptable method of reporting a change.  In the particular circumstances of this case, the claimant has clearly done this and the notification on 24 October 2022 is evidenced in the contact records with her work coach.  This is not disputed.  To take a contrary view on notification would, in my judgment, result in significant unfairness to the claimant in this case.  The claimant has followed the online guidance and done as instructed.  A few months later she reiterated this information in her UC journal.  To refuse to accept notification in circumstances where she has followed to the letter the online instructions given to her is unacceptable and unfair and the Department quite rightly do not seek to advance this position.

25.	It took some time for the claimant’s daughter’s application for PIP to be determined by another Tribunal.  The correct course in this case, as agreed by the parties, is that the Department should proceed on the basis it received an application for supersession on 24 October 2022 but, as the claimant’s daughters claim for PIP had not been decided at this point, (and the decision on this was an essential element of the claimant’s entitlement to the carer element of UC), the application should be regarded as still pending i.e. a decision on this by the Department is necessary, indeed outstanding, as it has never been actioned.  The issue of extending time considered by the Tribunal does not therefore arise. It is in this regard that the Tribunal was in error of law, essentially in failing to identify the “missing decision” which I note, given the complexity of the history of decision making in this case, was not an easy task.

26.	While I am setting aside the decision of the Appeal Tribunal of 6 November 2024 and remitting the appeal for rehearing before a fresh Tribunal, I observe it may be that this appeal will not trouble the Tribunal.  This is because a new decision will be made by the Department which may lapse the Department’s decision of 7 March 2024, which was the original decision under appeal.  This new decision will of course carry the usual appeal rights.

27.	I thank both representatives for their helpful (and evolving) submissions which were instrumental in elucidating the complex issues and history of decision making in this appeal.  In this appeal what was absent from the decision-making chronology was just as significant as what had occurred.

	Disposal

28.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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(Signature):  E FITZPATRICK

CHIEF COMMISSIONER
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