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THE CHILD SUPPORT (NORTHERN IRELAND) ORDERS 1991 AND 1995


Application requiring special reasons for leave to appeal
to a Child Support Commissioner on a question of law
from a Tribunal’s decision dated 28 February 2024


DECISION OF THE CHILD SUPPORT COMMISSIONER


1.	This is an appeal by a non-resident parent from the decision of an appeal tribunal with reference BE/809/12/23/C.

2.	An oral hearing of the application and appeal was heard by me on Tuesday 16 December 2025.

3.	For the reasons I give below, I admit the application, allow the appeal, and pursuant to the power set out in Article 25(2) of the Child Support (Northern Ireland) Order 1991 I set aside the decision of the appeal tribunal of 28 February 2024 and remit the case for rehearing before a freshly constituted Tribunal.

4.	The decision of the appeal tribunal dated 28 February 2024 is in error of law.  The error of law identified will be explained in more detail below.

5.	For further reasons set out below, I am unable to exercise the power conferred on me by Article 25(3)(a) of the Child Support (Northern Ireland) Order 1991, as amended, to give the decision which the appeal tribunal should have given.  This is because there are further findings of fact which require to be made.  Accordingly, I refer the case to a differently constituted appeal tribunal for re-determination.  In referring the case to a differently constituted appeal tribunal for re-determination, I direct that the appeal tribunal takes into account the guidance set out below.

6.	It is imperative that the appellant notes that while the decision of the appeal tribunal has been set aside, the issue of his child support liability remains to be determined by another appeal tribunal.  In accordance with the guidance set out below, the newly constituted appeal tribunal will be undertaking its own determination of the legal and factual issues which arise in the appeal.

REASONS

	Background

7.	This case has a regrettably lengthy history.  In his observations of 18 December 2024 Mr Rush set out the following background.

8.	Mr McK’s (the appellant in these proceedings) and Ms W’s (the second respondent in these proceedings) marriage broke down towards the end of 2003.

9.	On 29 January 2004 Ms W applied for child support maintenance in respect of two qualifying children.

10.	A maintenance enquiry form was issued to Mr McK on 11 February 2004.

11.	On 24 March 2004 Mr McK returned the completed form to the Child Support Agency (“the CSA”).  On the same date the CSA carried out a maintenance calculation and decided that he was liable to pay £22.29 per week from 11 February 2004.

12.	On 1 April 2004 Ms W applied for the maintenance calculation to be varied.

13.	On 11 June 2004 the CSA referred that application to the Appeal Service to be determined by an appeal tribunal.

14.	On 26 January 2005 a hearing was adjourned, with directions issued for Mr McK to provide further information.

15.	The application was heard on 19 October 2005, and on that date the Tribunal agreed to a variation on the ground of lifestyle inconsistent with declared income.  The effective date of the Tribunal’s decision was 29 January 2004.  The effect of the Tribunal’s decision on Mr McK’s maintenance calculation was to increase his child support liability from £22.29 to £87.43 per week.

16.	Mr McK sought leave to appeal against that decision to the Commissioner.  Deputy Commissioner Powell granted leave to appeal.  A hearing took place on 27 February 2008.

17.	On 18 September 2008 the Commissioner upheld the Tribunal’s decision in its entirety, save for the correction of the effective date from 29 January 2004 to 11 February 2004.

18.	Mr McK sought leave to appeal the Commissioner’s decision to the Court of Appeal.  On 24 March 2009 Deputy Commissioner Powell refused that application.

19.	On 1 May 2009 Mr McK applied directly to the Court of Appeal for leave, and that court granted leave on 5 May 2010.

20.	On 26 May 2011 the Court of Appeal allowed the appeal.  It declined to answer the questions of law referred to it but remitted the matter to be reconsidered by a differently constituted tribunal.

21.	Between 22 June 2012 and November 2023, a number of hearings were either postponed or adjourned.

22.	On 28 February 2024 the Tribunal, following a hearing of the matter, allowed the second respondent’s appeal deciding that the income declared by the non-resident parent (NRP) Mr McK was incorrect and he had a lifestyle inconsistent with his declared income as at the effective date.

	Key dates

23.	On 15 March 2024 the applicant requested a copy of the record of proceedings and a statement of reasons.  While the chair was preparing her written reasons, she noticed a mathematical error in the daily expenditure amount resulting in a small overall change to the net income which increased by £10.00.  The corrected decision was issued to the parties on 6 August 2024.  The record of proceedings and the Tribunal’s written reasons were also issued on this date.

24.	On 12 August the applicant emailed TAS advising his representative she would be abroad from 20 August to 11 September 2024 due to work commitments and as she could not assist him in considering the correspondence until her return, he would be unable to meet the deadline to submit an appeal application.

25.	On 20 August 2024 TAS replied to this email stating to make a valid in time leave to appeal application the application should be received within one month from the date of issue of the statement of reasons (6 August 2024).  The absolute time limit for making a late application was 13 months and if making a late application reasons for lateness should be included with why it was considered the decision was in error of law.

26.	A late application for leave to appeal was received in TAS on 22 October 2024.  The application was forwarded to the Legally Qualified Member (LQM) to make a determination on the leave to appeal application.  On 23 October 2024 the LQM rejected the leave to appeal application as it was out of time by virtue of Regulation 58(1)(b) of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999.  This was issued to the applicant on 24 October 2024.



	Proceedings before the Social Security Commissioners

27.	An application for leave to appeal to the OSSC was received on the 18 November 2024.  This is within one-month of the issue of the LQM’s decision to reject the applicant’s application for leave to appeal to the Social Security Commissioners.

28.	While the application has been made within time to this office, regulation 11(3) of the Child Support Commissioners (Procedure) Regulations (Northern Ireland) 1999 provides:

	A Commissioner may for special reasons accept a late application or an application where the applicant failed to seek leave from the chairman within the specified time but did so on or before the final date.

29.	The applicant submitted his leave to appeal application to TAS on 22 October 2024.

30.	The applicant requested an oral hearing of his application.  I held an in person oral hearing on Tuesday 16 December 2025.  All the parties attended in person.  The applicant and the second respondent attended with their representatives.  Mr Rush appeared for the Department.  The hearing lasted just under one and three-quarter hours.  I thank the parties for their oral and written submissions.

	Special reasons

31.	Regulation 11(3) above permits me to admit the application if special reasons exist for doing so.  Guidance in relation to the consideration of special reasons has been given by the Court of Appeal of England and Wales in  R V Secretary of State for the Home Department Ex P Mehta [1975] 1 WLR 1087, CCS/2064/1999 and more recently in R (Howes) v Social Security Commissioner 2007 EWHC 559 (Admin) which confirmed the concept of special reasons is a broad and flexible one and the factors that are relevant will be dependent upon the circumstances of the individual case.  The amount of delay is likely to be relevant in most cases.

32.	In CSDLA/71/1999 the Commissioner made it plain that special reasons for admitting a late application for leave to appeal would not necessarily be found merely because the application was made only two or three days late, even if there was an arguable case on the merits.  Re Mehta v Home Secretary (1975) 2 All ER CA and R(I) 5/91 confirms the merits of the application can be considered in the context of special reasons.

	The parties submissions on special reasons.

33.	The applicant’s representative has made both written and oral submissions in relation to special reasons.  Ms C presented these at oral hearing making five main points.  Firstly, she outlined the lengthy history of this case and submitted a number of the delays in relation to the hearing of the appeal were attributable to the Department and TAS.  Secondly, she pointed out that while written reasons were requested by the applicant in March 2024, they were not issued until 6 August 2024.  She submitted specific time limits did not apply to the Department and TAS but they did apply to appellants.  Thirdly, she submitted the applicant notified TAS on 12 August his representative was going abroad and could not make the time limit in relation to the application for leave to apply to the Commissioners and that the absolute deadline was 13 months.  Fourthly, she highlighted the complexity of the case and that as she was working and the applicant had family responsibilities, work on the application had to be done at in the evenings and at weekends.  Finally, she highlighted the applicant’s diagnosis of dyslexia and that she had to work on the application at his pace.

34.	The Department did not support the applicant’s submissions in respect of special reasons.  Mr Rush pointed out the application was submitted some five weeks and six days after Ms C’s return to Northern Ireland and that, therefore, the absence for work purposes did not account for the full extent of the delay in the submission of the application.  He also submitted the one month period to submit an application for leave to appeal is set out in legislation and applies to all applicants.  He argues the applicant cannot be unique in having to balance the making of a timely application with the responsibilities of daily life.  Finally, Mr Rush highlighted the second respondent’s right to rely on the principle of finality to organise her affairs, especially when an application has been made outside the statutory time limit.

35.	The second respondent did not support the submission special reasons exist in this case.  In her written and oral submissions she submits dyslexia is a learning difficulty not a learning disability, that there are no issues with the applicant’s general intellectual ability and that he had his own contracting business, employing a number of people, which he was able to run successfully.

36.	I consider this to be a finely balanced case on the issue of special reasons.  I do not find the first four submissions in respect of special reasons proffered by the Applicant to be persuasive.  The applicant had two weeks prior to the departure of his representative to lodge an application for leave to appeal and the actual application was not submitted to TAS until almost six weeks after his representative’s return to the jurisdiction.  This does not suggest any sense of urgency.  The time limit is laid down by statute and is universally applicable to all applicants.  Amongst other things the time limit facilitates finality in litigation and permits the parties a degree of certainty to organise their financial affairs.  This is particularly important in Child Support cases as noted by Upper Tribunal Judge Poynter in AB v SSWP and RS (CSM) [2021] UKUT129 (AAC).  This is of particular relevance given the prolonged history of proceedings in this case.

37.	Notifying TAS the application would be made outside the statutory time limit does not mean the application will be accepted nor is it sufficient, per se, to establish special reasons.  All that is required at the stage where leave is sought to appeal to the Commissioners is to set out the grounds of appeal and identify an arguable error of law.  It is not at this stage necessary, or indeed desirable, to submit an overly lengthy document.  However, given I have found the Tribunal made a significant error of law which had a material effect on the overall fairness of the proceedings, on balance, and considering ex parte Mehta, I am persuaded special reasons exist in this case.

	Is it arguable the Tribunal has made an error of law?

38.	The decision in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982) outlines examples of commonly encountered errors of law in terms that can apply equally to appellate legal Tribunals.  This may include the Tribunal misdirecting itself on the law, considering the wrong legislation or some procedural irregularity which impacts on the fairness of the proceedings.

	The grounds of appeal

39.	The applicant’s grounds of appeal run to 23 pages.  There are six grounds of appeal advanced namely:

	(i)	The record of proceedings is materially inadequate.

	(ii)	The tribunal reached conclusions not supported by evidence.

	(iii)	The tribunal gave inadequate reasons for his decision supported by no or insufficient evidence.

	(iv)	The tribunal did not correctly interpret or apply the law.

	(v)	Procedural and other irregularities occurred during and after the hearing.

	(vi)	The tribunal has breached the rules of natural justice.

40.	The Department’s position has evolved as this application has progressed.  At oral hearing Mr Rush confirmed he did not support the application that the Tribunal was in error of law on any of the grounds advanced by the applicant with the exception of a “minor” calculation error set out at paragraphs 21-28 of the Department’s submission dated 14 April 2025 (tab 14).  Essentially this relates to a mathematical error in relation to the calculation of the applicant’s liability resulting in his liability over the relevant period being £203.28 higher than it should have been.  The applicant’s representative agrees this error is “minor in scale”.  The Department have suggested this can be remedied by an ex-gratia payment to the applicant.

41.	Ms W confirmed at oral hearing she did not consider the Tribunal was in error of law and, understandably, she wished for finality and the conclusion of these long running proceedings.

	Analysis

42.	In terms of the submitted errors of law the Tribunal prepared a detailed and lengthy record of proceedings, sufficient in my view, to convey the main issues raised and the evidence taken.  A record of proceedings is not required to be a verbatim account of what was said at the hearing.  I consider the record of proceedings produced in this case to be more than adequate.

43.	Neither can I agree the Tribunal reached conclusions not supported by evidence.  The Tribunal has clearly set out its findings and on this basis, it has come to a reasoned decision.  Similarly, I am not persuaded the Tribunal gave inadequate reasons for its decision.  The statement of reasons (SOR) runs to nine pages and clearly set out the Tribunal’s findings and the basis for its decision.  It has also clearly set out the relevant legislation at paragraphs 39-43 of its written reasons so I cannot agree it failed to correctly apply or interpret the law.

44.	However, I consider the Tribunal went wrong in its consideration of the evidence submitted in respect of Mr McK’s dyslexia, albeit it appears this was submitted very late in the day.  According to the SOR at paragraph 39 this evidence was produced “when Mr McK was under pressure regarding inconsistencies in his evidence”.  This suggests the evidence was produced during the hearing.  This is sub optimal on the part of the appellant to say the least and puts unnecessary pressure on the Tribunal to consider important evidence “on the hoof”.  Evidence should be submitted sufficiently in advance of the hearing to allow the Tribunal to properly consider it and, if necessary, consider adjustments to the hearing process which may assist a person with disabilities, health or other issues that might act as barrier to effective participation in proceedings.

45.	It appears the Tribunal was at something of a disadvantage in that it had little if any time to consider these issues.  That is regrettable.  However, even in these pressurised circumstances (which were largely caused by the appellant), this does not mean a Tribunal can chose to substantially disregard the evidence based on a suspicion it was only introduced to “take the pressure off” Mr McK.  Paragraph 37 of the statement of reasons states:

“His representative then produced a medical report saying that Mr McK needed help and time in order to answer questions.  This document was not produced to the tribunal at any stage or in previous adjournments or at the hearing on that day and it was only when Mr McK was under pressure regarding the inconsistencies in his evidence that this medical report was produced.  Although it was admitted into the hearing as a document which Mr McK wished to have taken into account, it carried  little weight with the Tribunal as it was clear that it was only introduced when Mr McK was being challenged about his contradictory evidence.  Ms W also intervened and asserted to the Tribunal that in the High Court he had been given extra time to answer questions so that the answers made in the High Court were made with appropriate assistance.”

46.	The written reasons continue at paragraph 49

“….the Tribunal were entirely unimpressed by the very late attempt by his representative to introduce a medical report stating that Mr McK had certain learning difficulties which required the tribunal or court to give him to give the appellant extra time and assistance to answer the question.  The proper time to have introduced this report was prior to the commencement of the hearing, but (it) was never mentioned throughout the adjourned hearings or in the final hearing until Mr McK was under pressure to account for his answers to counsel in the High Court at the time of the ancillary relief hearings.  In the view of the tribunal this was a failed attempt by Mr McK's representative to explain the discrepancies in Mr McK's answers.”

47.	The Tribunal’s approach to the significance to be accorded to the report from the educational psychologist is problematic.  The Tribunal is correct in that evidence should be produced in advance of the hearing to allow the Tribunal to properly examine it and to decide whether it needs to consider making any adjustments to facilitate effective participation in the hearing.  It is important in inquisitorial proceedings that each party plays their part.  Evidence should be submitted well in advance of the hearing where possible.  A cards on the table approach should be adopted.  The last minute introduction of evidence, especially evidence which may ultimately have a bearing on the ability of a party to effectively participate in the hearing, is to be avoided.  This makes the Tribunal’s job in ensuring a fair hearing much more difficult, with important decisions having to be made under considerable pressure of time.  It can also be prejudicial to the other parties who have little time to consider and respond to the new evidence.  Regrettably, Mr McK’s representative, (albeit they are not legally qualified) did not do this in this case and I am not persuaded there is good reason for the late introduction of this evidence.  The tardy introduction of the evidence also contributed (not unreasonably) to the Tribunal viewing the timing of its introduction with some suspicion.

48.	However, given the report confirms weaknesses with the appellant’s working memory and processing speed, the Tribunal appears to have given little thought to how this could be addressed at hearing, albeit the hearing was well underway.  I also note in the grounds of appeal at paragraph d page 22 the appellant claims he was not allowed to answer questions and he had difficulty following the line of questioning.

49.	On balance, albeit the Tribunal were working in very challenging circumstances trying to deal with evidence introduced not just at the last minute but at the eleventh hour (the hearing was already well underway), I cannot avoid the conclusion the blanket approach of the Tribunal that the evidence “carried little weight” was in error of law.  The Tribunal was not unreasonable to question the motive and indeed the timing of the late introduction of the evidence.  Where it went wrong was in its blanket rejection of the evidence on the basis of its late introduction and its suspicions as to why this was so, without making sufficient findings of fact on which to base this decision.

50.	The Tribunal has also, in my respectful view, failed in its inquisitorial duty to seek further information from the appellant as to the nature and impact on him of the difficulties outlined in the report and how this could be addressed in the hearing.  On this ground also the Tribunal is in error of law.  It has made no reference either to the guidance given by Gillen LJ in Galo V Bombardier Aerospace UK [20160 NICA 25 or to the Equal Treatment Bench book, which may have provided assistance.  It has failed to consider how the information it has received might impact on the fairness of the hearing as a whole and whether measures could be taken to redress this such as, for example, giving the appellant more time to respond.

51.	In these circumstances, although I am mindful of the length of the proceedings, the importance of finality in litigation and certainty for parties in Child Support cases, I cannot be confident the hearing (although lasting nearly a full day with the issues being dealt with thoroughly by the Tribunal) was entirely fair in respect of the appellant’s ability to fully and effectively participate.  In this respect, the errors of law referred to above are material.

	Disposal

52.	I make the following directions:

	(i)	I direct that a further appeal submission, including a clearly set out chronology of this appeal, is prepared for the further hearing of the appeal before the differently constituted appeal tribunal and that the Department utilises the knowledge and expertise of Mr Rush in the preparation of that submission.

	(ii)	The President of Appeals Tribunals or the salaried LQPM may wish to consider whether additional directions for the procedure in connection with the consideration and determination of the further hearing of the appeal are required.

	(iii)	Thereafter, it will be for all of the parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.  If any party wishes to adduce further evidence they must forward it to the Appeals Service within one month of the issue of this decision.  It should be noted evidence submitted to the Tribunal is made available to all parties to the appeal.

	(iv)	It will be for the appeal tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	The new Tribunal may wish to carefully consider the Ms Ws original grounds of appeal and clarify on which ground(s) she wishes to proceed.

	(vi)	The Tribunal should also carefully consider the directions from the Court of Appeal in this case.  It was argued in some appeal submissions a letter purporting to summarise the directions of the Court of Appeal put an unnecessary gloss on its directions.
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(Signature):  E FITZPATRICK

CHIEF COMMISSIONER
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