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DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	The appellant’s appeal fails in the result.  Although the decision of the Appeal Tribunal (the tribunal) sitting at Cleaver House, Belfast on 3 July 2024 under reference BE/2540/23/02/D was in error of law and is set aside, I remake the decision to identical effect under Article 15(8)(a)(i) of the Social Security (Northern Ireland) Order 1998.

2.	This case is primarily about whether first the Department, and subsequently on appeal, the tribunal, sufficiently addressed the basis on which the appellant’s previous award of the standard rate of the mobility component was removed.

3.	The appellant had had that award pursuant to a tribunal decision dated 1 June 2018.  Mr Clements, for the Department, has explained in these proceedings something which was not stated in the papers before the tribunal, namely that in Northern Ireland on 1 July 2019 all fixed term awards of Personal Independence Payment (PIP) to people of pensionable age (as the appellant is) were converted to indefinite awards.  The 2018 tribunal’s decision was based on meeting mobility descriptor 1d “Cannot follow the route of an unfamiliar journey without another person, assistance dog or orientation aid”.

4.	An award of PIP can be superseded under either of two provisions:

· Regulation 23(1)(a) of the Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (Northern Ireland) 2016 (the 2016 Regulations) allows a supersession for change of circumstances.

· Regulation 26 of the 2016 Regulations allows supersession following receipt of a report from a health care professional.

5.	Schedule 1 of the 2016 Regulations makes provision for the date from which a supersession is to take effect; that provision varies, depending on the ground on which the supersession is made.

6.	It had in the first instance been the appellant who, on 29 November 2022, had sought a supersession, claiming that his condition had deteriorated.  However, by a decision dated 16 May 2023, the Department decided, having received a report of a telephone assessment conducted on 4 April 2023, to remove his existing award.  It is permissible for the Department to supersede to a claimant’s disadvantage, but in those circumstances, it is for the Department to demonstrate that the conditions for superseding are made out.  That includes both demonstrating that the grounds for supersession to a claimant’s disadvantage are present and that the factual basis for the decision taken on supersession exists.

7.	The narrative within the decision contained the following:

“I ended your PIP award from 16 May 2023 as you no longer meet the conditions for PIP….”.

8.	As regards mobility activity 1:

“Mental health condition is acknowledged, however there is no evidence to support significant anxiety or overwhelming psychological distress.”

9.	At some point, the Department lost sight of this being a supersession case.  The Supplementary Response to the tribunal refers to it as “PIP New Claim” and the decision being “to disallow his claim for an award of [PIP]”.  However, the main response to the tribunal had made clear that the Department’s position was that the decision was taken under regulation 23(1)(a) (i.e. for change of circumstances).  It has not been suggested that the Department at any point identified any change of circumstances relied upon.

10.	The tribunal recorded that the Department’s decision had been taken on supersession.  It did not refer to any of the legal bases for a supersession (though it did record that the appellant had been assessed by a health care professional on 4 April 2023).  There is no suggestion that the effective date of supersession adopted by the tribunal (assuming it can be done at all) is anything other than the latest one i.e. the one least to the appellant’s disadvantage.

11.	In addressing mobility activity 1, the tribunal made a comparison between the 2017 claim form and the 2022 form completed as part of the supersession application and also took into account other more recent evidence.  In the former, the appellant had stated he had not gone out of the house for many years because he was paranoid and thought people were watching him and going to hurt or kill him and still did not go out much without someone with him and the tribunal acknowledged the very tragic circumstances in which the appellant had lost his brother.  Turning to the circumstances down to the date of the Department’s decision, noting the appellant’s evidence to the health care professional and to the tribunal itself, the tribunal recorded that the appellant had stated he would not go out on his own and that his son and daughter would bring him to appointments.  He could get a bus if his wife was with him but felt nervous and agitated going out and preferred to be at home.  He did not take any anxiety medication before leaving and felt better when out and about and had not had to turn to go home.  He thought he could take a taxi but had not tried because there was always someone there to give him a lift.  He lacked the motivation to go out and felt that staying at home helped him to keep off the drink (he had had issues with alcohol dependency).  If attending a funeral and drink was flowing, he would have had to leave and go home, but this was not such an issue now.  The tribunal noted that MH held that the threshold for overwhelming psychological distress is a high one and continued:

“The appellant had been prescribed a low dose anti-depressant medication which had been reduced since the last assessment.  The appellant had not been prescribed anti-anxiety medication.  The appellant showed good insight into his conditions.  It appeared to the tribunal that the appellant had to his credit taken steps to moderate his drinking and one of these steps was to spend most of his time at home.  The appellant had a very caring and loving family who supported him and brought him to where he needed to go.  The appellant was therefore accompanied on familiar and unfamiliar journeys.  While accepting the appellant may well prefer to be accompanied the weight of the evidence did not support the claim that he would suffer overwhelming psychological distress if not accompanied.”

12.	A number of authorities have been cited addressing what a tribunal is required to say about the basis of supersession.  The position may be more nuanced than appears if dicta from them are taken in isolation.  Thus, in RJ v Department for Social Development (ESA) [2011] NICom 220, Chief Commissioner Mullan said at [19]:

“The appeal tribunal’s duty is not only to consider the supersession issue, including grounds, entitlement and effective date, but to make clear that it has done so”

13.	But those remarks have to be taken in the context of paragraph [18] where he considered supersession under regulation 6(2)(q) of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999, which, like regulation 26 of the 2016 Regulations, permitted supersession on receipt of a report from the relevant health care professional.  The Chief Commissioner observed that:

“[D]epending on the ground relied on by the decision-maker, and the desired effect in respect of social security entitlement, the analysis of the supersession issue, including grounds, entitlement and effective date which may be required may vary.  It is arguable that in ESA cases, the regulation 6(2)(q) ground is intrinsic to the benefit decision itself, and that subject to the necessary and sufficient fact-finding, a confirmation of the benefit decision by the appeal tribunal will be sufficient to confirm that the decision-maker had grounds, under regulation 6(2)(q), to supersede the earlier entitlement decision.  All will depend on the circumstances of each individual case, however.”

14.	He went on to find that by upholding the Department’s decision, which had been taken on the basis of regulation 6(2)(q), the tribunal had done enough.  He had expressed a similar view in relation to the similarly structured regulation 6(2)(g) in GH v Department for Social Development (IB) [2010] NICom 48.

15.	In SF v SSWP (PIP) [2016] UKUT 481, Upper Tribunal Judge Wikeley said at [15]:

“As Mr Spencer rightly further submits, a tribunal is required to make findings as to (i) the ground upon which the supersession decision was made and (ii) the date from which it properly took effect.”

16.	He went on to set the tribunal’s decision aside.  That was a case in which

“the FTT’s statement of reasons gives the clear impression throughout that the FTT thought it was dealing with a fresh claim, as evidenced by its conclusion that ‘As no points were awarded [the Appellant] did not reach the threshold for entitlement to personal independence payment and therefore the appeal failed’.  In short, the FTT got off on completely the wrong footing.”

17.	In MK v Secretary of State for Work and Pensions (PIP) [2025] UKUT 272 (AAC) the Secretary of State had relied on regulation 26(1)(a) of the equivalent in Great Britain of the 2016 Regulations.  One of the grounds of appeal before the judge was

“6… that the tribunal did not identify the grounds upon which the claimant’s award was superseded.  That was correct, but it was not an error of law.  The ground for supersession that applied in this case was regulation 26(1)(a) [which he then set out].

7.  I regularly see this ground of appeal.  It would be better if tribunals identified the relevant provision, but failing to do so does not usually affect the outcome of the appeal.  That is so in this case . In legal terms, the omission of the relevant ground for supersession was not material.”

18.	The extracts from the authorities cited by the Department in their initial submission in the present appeal gave the impression that the requirement on a tribunal to identify the basis of supersession was perhaps more absolute than the above review of authorities indicates.  When MK v SSWP came to my attention I directed a further round of submissions and Mr Clements has helpfully developed his submission why, in the particular circumstances of this case, the tribunal did err in law.  He submits that:

“I accept that where the decision under appeal is a supersession decision made under regulation 26(1)(a), ordinarily a tribunal will not materially err in law by not identifying the supersession ground.  There may be certain cases where the statement of reasons will not adequately explain the decision if it does not address the supersession issue (e.g. where the appellant has submitted that an alternative supersession ground should be applied by the tribunal) but, in general, such an omission will not be a material error of law for the reasons stated in MK and GH.

However, I agree with Judge Jacobs that regulation 26(1)(a) is “unusual” and I submit that, where the decision under appeal was made on a different ground such as regulation 23(1)(a), it is incumbent on the tribunal to explicitly address the supersession issue in order to adequately explain its decision.  This is particularly so where it is not obvious that the condition in regulation 23(1)(a) has been met, i.e. that there has been a relevant change of circumstances.

My assumption is that the appeal tribunal in the instant case superseded under regulation 23(1)(a) because that was the ground used by the Department, albeit it is impossible to know for certain because the tribunal did not explain which supersession ground it applied.  If the tribunal did supersede under regulation 23(1)(a), it should have at least explained to the applicant what the relevant change of circumstances was.  It is not obvious to me what the relevant change of circumstances was, and it may not be obvious to the applicant either.”

19.	I agree that as the Department had superseded under regulation 23(1)(a), the tribunal in this case was required as part of its duty to give adequate reasons to explain what ground for supersession it was applying and if it was based on a change of circumstances, what that change was thought to be. If it be permissible to read between the lines, in my view there is a strong argument that the tribunal found that there had been changes of circumstance in that the appellant had moderated his drinking and that there had been an improvement in his depression, reflected in the reduction in medication compared with 2022.

20.	The rules permitting supersession only on certain grounds and from differing effective dates provide important safeguards for claimants.  In particular, they provide a degree of protection against different decisions by different decision-makers on essentially the same material.  It follows that the Commissioners in Northern Ireland and the Upper Tribunal in Great Britain have been keen to ensure that where necessary, the decision-taking process adopted by tribunals correctly, and, if need be, explicitly, addresses the terms of the above legislation (or its equivalent in Great Britain).  Against that background, I do not consider I should be quick to read between the lines in order to attribute a view to the tribunal which it could and should have stated for itself.  Consequently, I consider that the tribunal was in error of law for failure to give adequate reasons.

21.	Mr Clements invites me to set aside the tribunal’s decision and to substitute a decision to like effect but based on regulation 26(1)(a), which on any view the Department could rely upon, having received a report from a health care professional.  Bridget Corr of LCNI, who have latterly become involved for the appellant, accepts that regulation 26(1)(a) was available.  Ms Corr does however dispute the sufficiency of the tribunal’s findings of fact for a decision to like effect to be substituted.  I now turn to her reasons for that view.

22.	Mobility activity 1 is set out in Schedule 1 to the Personal Independence Payment Regulations (Northern Ireland) 2016 in the following terms:

	Planning and following journeys.
	a. Can plan and follow the route of a journey unaided.
	0

	
	b. Needs prompting to be able to undertake any journey to avoid overwhelming psychological distress to the claimant.


	4

	
	c. Cannot plan the route of a journey.


	8

	
	d. Cannot follow the route of an unfamiliar journey without another person, assistance dog or orientation aid.

	10

	
	e. Cannot undertake any journey because it would cause overwhelming psychological distress to the claimant.


	10

	
	f. Cannot follow the route of a familiar journey without another person, an assistance dog or an orientation aid.
	12



23.	Between 20 April 2017 and 14 June 2018, the word “Cannot” in descriptors c, d and f was preceded by the words “For reasons other than psychological distress”.  The inclusion of such wording in descriptors c, d and f had been held in Great Britain to be unlawful in RF v SSWP [2017] EWHC 3375 (Admin) and came to be reversed in Great Britain and subsequently in Northern Ireland.  “Overwhelming psychological distress” was referred to throughout in descriptors b and e.

24.	The effect of the Great Britain legislation, amended so as to exclude the words “For reasons other than psychological distress”, was considered by a three-judge panel in MH v SSWP (PIP) [2016] UKUT 531(AAC).  At [47] the panel rejected a submission by counsel for SSWP that “overwhelming psychological distress” could only be relevant to descriptors b and e.  At [48] it continued

“In cases where claimants suffer from severe anxiety, descriptors 1d and 1f must be applied in the light of descriptors 1b and 1e with due regard being had to the use of the term “overwhelming psychological distress”.  Only if a claimant is suffering from overwhelming psychological distress will anxiety be a cause of the claimant being unable to follow the route of a journey.  Although regulation 4(2A) applies so that the question is whether, if unaccompanied, the claimant can follow a route safely, to an acceptable standard, repeatedly and within a reasonable time period, the fact that a claimant suffers psychological distress that is less than overwhelming does not mean that the claimant is not following the route safely and to an acceptable standard.  The threshold is a very high one.”

25.	Ms Corr submits that

“The Tribunal’s reliance on the concept of Overwhelming Psychological Distress (OPD) to award zero points under activity 11 [i.e. mobility activity 1] is problematic.  OPD is relevant only to descriptors 11b and 11e; it does not apply to descriptors 11c, 11d and 11f.

The tribunal did not adequately explain its rejection of descriptors 11c, 11d and 11f.  It referenced the Appellant’s preferred need to be accompanied on public transport, linking this to OPD, without addressing factors other than OPD which are relevant to descriptors 11c, 11d and 11f.

26.	I do not consider the first sentence of Ms Corr’s submission can be reconciled with para 48 of MH.  Not merely must regard to be had to use of the term in descriptors b and e, but “only if” a claimant is suffering from OPD will anxiety be a cause of a claimant being unable to follow the route of a journey.  It follows that the tribunal was fully entitled to consider whether the appellant would be exhibiting OPD.

27.	However, and with the caveat that the remarks cited in the previous paragraph in relation to claimants with anxiety must be applied, merely because OPD may be relevant to descriptors c, d and f does not mean that in all cases fulfilment of those descriptors is necessarily dependent on there being a positive finding of OPD.

28.	I do not accept the second part of Ms Corr’s submission either.  The tribunal did not base its decision solely on the appellant not experiencing OPD (though for the reasons above, that was a relevant factor).  It noted the lack of a cognitive impairment, the low dose of anti-depressant, which had been reduced; the absence of anti-anxiety medicine; the claimant’s insight; and the supportive role of the appellant’s family, before concluding that the appellant might well prefer to be accompanied but that he did not fulfil any point-scoring descriptor.

29.	Even when a supersession is effected under regulation 26, it is necessary to make findings as to whether a claimant meets the legislative criteria or not.  For the above reasons, I am satisfied that the tribunal adequately did so and adopt its findings in remaking the decision under Article 15(8)(a)(i) of the Northern Ireland Order 1998 to like effect.
[image: A black signature on a white background

AI-generated content may be incorrect.]


(Signed):  C G WARD

DEPUTY COMMISSIONER (NI)



16 February 2026
2
image1.png




