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DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the Claimant for leave to appeal against a decision of an Appeal Tribunal, dated 28 November 2024, to the effect that the Claimant was not entitled to the Employment and Support Allowance (ESA) from 1 March 2022 as he does not have limited capability for work, nor can he treated as having limited capability for work.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the Claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of his entitlement to ESA remains to be determined by another Appeal Tribunal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk219372262]	(i)	The decision under appeal is the decision of the Department dated 1 March 2022 that the Claimant was not entitled to ESA as he does not have limited capability for work.

	(ii)	The Department is directed to provide details of any subsequent claims to ESA and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions and adduce evidence in support of those submissions, on all issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues and any evidence adduced in support of them and then make its determination in light of all that is before it.

	Background

9.	On 1 March 2022, a decision maker of the Department decided that the Claimant was not entitled to ESA as he did not have limited capability for work, having scored zero points under the physical and mental descriptors in the work capability assessment.  The decision was reconsidered on 31 March but not revised.

10.	The Claimant submitted his notice of appeal on 7 March 2022, prior to the reconsideration.  It was forwarded to the Department on 11 March 2022.

[bookmark: _Hlk219369820]11.	Following a number of postponements, an Appeal Tribunal hearing took place on 28 November 2024, via sight link.  The Claimant was in attendance.  The Appeal Tribunal upheld the decision of the Department of 1 March 2022 that the Claimant does not have limited capability for work and cannot be treated as having limited capability for work.  On the same day, the Appeal Tribunal heard the Claimant’s appeal against the decision of the Department dated 7 September 2017 that the Claimant was entitled to the mobility and daily living allowance components of PIP at the standard rate, the relevant period being from 11 October 2017 to 2 June 2020 (see linked decision C10/25-26(PIP) or AC -v- Department for Communities (PIP) [2026] NICom 6).

12.	A Legally Qualified Panel Member (LQPM) refused an application for leave to appeal to the Social Security Commissioner on 20 June 2025.

	Proceedings before the Social Security Commissioners

[bookmark: _Hlk219372062]13.	On 30 June 2025, an application for leave to appeal by the Claimant was received in the Office of the Social Security Commissioners (OSSC).  This related to the decisions of the Appeal Tribunal in relation to both the PIP and ESA appeals.  In summary, the Claimant submits that the Appeal Tribunal erred in law, in respect of both decisions, on the basis that:

	(i)	he did not receive a copy of the appeal papers;

	(ii)	he was given less than 14 days' notice of the time and place of the oral hearing;

	(iii)	the Appeal Tribunal did not consider the fact that he was waiting for hip replacement surgery which “limits many points for him”;

	(iv)	the Appeal Tribunal erred by considering evidence which was outside the timeframe to which the appeal related;

	(v)	the hearing was unfair because it was delayed due to technical issues, the audio quality was poor and the Claimant could not see the faces of the panel members; and

	(vi)	he submitted a “test case” demonstrating that his award should have been approved which the Appeal Tribunal failed to consider.

[bookmark: _Hlk220401767][bookmark: _Hlk220053692]14.	On 5 August 2025 written observations on the application for leave to appeal were received from Mr Michael Donnan on behalf of the Department.  Mr Donnan indicated that the Department supported the application in respect of the ESA decision, submitting that the Appeal Tribunal had erred in law as alleged in grounds (i) and (iv), broadly agreeing with the submissions of Mr Clements in the linked PIP appeal, but with a slightly different analysis given the different factual backgrounds at play in the appeals.

15.	The Department’s written observations were shared with the Claimant on 6 August 2025.  The Claimant contacted the OSSC on 30 October 2025 asking when his case might be heard and advising that he would like to attend the hearing in person.  On 12 November, he contacted OSSC again raising an issue on the number of panel members present at the Appeal Tribunal hearing.  Both emails were shared with the Department.

	Errors of law

16.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

17.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

18.	I am grateful to the parties for their detailed submissions on this matter.  I also note the LQM provided comprehensive reasons and a detailed record of proceedings.

19.	In this case, I am not obliged to provide detailed reasons, as parties agree that the Appeal Tribunal erred in law on several grounds.  However, it may be helpful to include a few comments regarding my findings on error of law.

20.	In relation to Claimant’s assertion that he did not receive the appeal papers, I agree with the Department’s submissions in this regard.  Fairness requires that the parties should have sight of and access to all documents relied upon by the Appeal Tribunal, otherwise there is a clear breach of natural justice.

21.	In this case, there appears to be an ambiguity between an ESA letter issued to the Claimant on 6 October 2023 regarding the re-issue of appeal papers to him and the confirmation given by the Department to the Tribunal on the issue in its submission of the same date.  Whilst I appreciate that there is a  lengthy history to this case and that the Claimant has asserted on previous occasions that he did not receive appeal papers from the ESA office, I agree with the Department that due to the ambiguity surrounding the re-issue of the appeal papers, it was incumbent upon the Appeal Tribunal to establish that the Claimant had sight of all appeal papers before it proceeded to hear the appeal, particularly in light of fact that an issue with papers arose in the PIP appeal which directly preceded the ESA hearing.

22.	It is of course open to the Appeal Tribunal to reject a Claimant’s evidence that he did not receive the appeal papers.  If that is the case then, I agree with the Department’s submission that the Appeal Tribunal is obliged in its statement of reasons to explicitly say so.  As Commissioner Brown stated in C6/98(DLA) at [7]:

 “There is no error of law in the Tribunal believing or disbelieving certain evidence given to them.  They are perfectly entitled to disbelieve evidence if they do not find it credible.  They do however have to say so.”

23.	Unfortunately, the statement of reasons does not contain any finding regarding the Claimant’s assertion that he did or did not receive the appeal papers.  In the absence of such an explicit finding uncertainty arises and I cannot therefore be certain that the hearing was procedurally fair.  I therefore find the Appeal Tribunal was in error of law by failing to make an explicit finding that the Claimant did or did not receive the appeal papers.

24.	In all the circumstances of the case, I agree with the Department’s submissions that the decision of the appeal tribunal in erroneous is law for the reasons set out above.

[bookmark: _Hlk219382485]25.	I note the Claimant has raised an issue with the composition of the panel hearing the ESA appeal.  The Claimant will have noted from paragraph 3 of the Department’s written observations of 5 August 2025, that the panel hearing the ESA appeal was properly constituted despite the error on the face of the Record of Proceedings.

26.	I reiterate the point made at paragraph 7 above that success before me on a point of law is no indication of what the result will be at the fresh tribunal, which is examining the facts.

27.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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