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[bookmark: _Hlk221805763]1.	This is an application by the Claimant for leave to appeal against a decision of an Appeal Tribunal, dated 20 August 2024, to the effect that the Claimant was awarded Personal Independent Payment (PIP) at the standard rate for both daily living and the mobility components for a fixed period to 20 January 2025.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.  Neither party has requested an oral hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the Claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of his entitlement to PIP remains to be determined by another Appeal Tribunal.  In accordance with the guidance set out below, the newly constituted Appeal Tribunal will be undertaking its own determination of the legal and factual issues which arise in the appeal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

	(i)	The decision under appeal is the decision of the Department dated 28 February 2023, wherein it decided not to supersede its decision dated 21 January 2022 to the effect that the Claimant was entitled to the mobility and daily living components of PIP at the standard rate from 21 January 2022 for an ongoing period.

	(ii)	The Department is directed to provide details of any subsequent claims to PIP and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.  The Appeal Tribunal is directed to take any evidence of subsequent claims to PIP into account in line with the principles set out in C20/04-05 (DLA).

	(iii)	It will be for both parties to the proceedings to make submissions and adduce evidence in support of those submissions, on all issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues and any evidence adduced in support of them and then make its determination in light of all that is before it.

	Background

9.	By way of a decision dated 21 January 2022, the Claimant was awarded the mobility and daily living components of PIP at the standard rate from 21 January 2022 for an ongoing period.  On 28 September 2022, the Claimant contacted the Department to notify it of a change of circumstances in that he had been diagnosed with Crohn’s disease, Barrette’s syndrome, diabetes, high blood pressure and two slipped discs.  A telephone consultation took place with a healthcare professional on 8 February 2023.  On 28 February 2023, the Department decided not to supersede the decision of 21 January 2022 on consideration of all available evidence following the notification of the change of circumstances.  As a result, the Claimant continued to be entitled to PIP at the standard rate for both the daily living and mobility components from 28 February 2023 for an on-going period.

10.	On 3 April 2023, the Claimant requested a reconsideration of the 28 February 2023 decision.  That decision was reconsidered on 10 May 2023 but not revised.  An appeal against the decision dated 28 February was received on 21 June 2023.  The appeal was late but was accepted by the Appeals Service (TAS) in the interests of natural justice.

11.	The Appeal Tribunal hearing took place on 20 August 2024.  The Claimant attended the hearing remotely and was represented by Ms McDonnell of East Belfast Independent Advice Centre.  The Appeal Tribunal dismissed the appeal and confirmed the Departmental decision of 28 February 2023 to the effect that the Claimant continued to be entitled to PIP at the standard rated for daily living and mobility components.  However, the Appeal Tribunal changed the duration of the award from an ongoing basis to a fixed term so that the award would end on 20 January 2025, to allow for the possibility of improvement.

12.	On 6 November 2024 an application for leave to appeal to the Social Security Commissioner was received in TAS.  This was accepted by the Legally Qualified Panel Member (LQPM), albeit it was several weeks late.  On 2 June 2025 the application for leave to appeal was refused by the LQPM for lack of stated grounds of appeal.  This decision was notified to the Claimant on 2 June 2025.

	Proceedings before the Social Security Commissioners

13.	On 4 July 2025 an application for leave to appeal was received in the Office of the Social Security Commissioners.  On 10 July 2025 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 1 August 2025, Ms Patterson, for DMS, supported the application for leave to appeal albeit on different grounds from those advanced by the Claimant.

14.	The written observations were shared with the Claimant and his representative (now Mr Watson of Madden and Finucane Solicitors) on 4 August 2025.

	Errors of law

15.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

16.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

17.	In this case, while I am not obliged to provide detailed reasons, it may be helpful to include a few comments regarding my findings on error of law.  I am grateful to the parties for their helpful submissions.  The parties agree that the Appeal Tribunal erred in law but advance different grounds.  In summary, the Claimant argues that the Appeal Tribunal erred in law by making a perverse finding of fact, namely that the Claimant’s condition may improve thereby reducing the duration of the award of his PIP payment.  In addition, the Claimant submits that the Appeal Tribunal erred in law by not properly considering the effect his conditions have on him and by referencing that he did not appear anxious at the hearing, which took place over Sightlink.

18.	I agree with the Department’s submissions that the grounds advanced by the Claimant fail to demonstrate an error of law on the part of the Appeal Tribunal.  The Appeal Tribunal awarded the Claimant the same points as the Department in respect of both the daily living and mobility activities.  However, it departed from the Department decision in that it made its decision for a fixed period only on the basis that it took the view that there was a possibility of improvement in the Claimant’s conditions.  The Appeal Tribunal reached its conclusion by making findings of fact based on the medical evidence before it.  I am of the view that its conclusions were not perverse in the sense that the facts led irresistibly to the opposite conclusion (see Quinn v Department for Social Development [2004] NICA 22 at paragraph 29 drawing on the on dicta of Carswell LCJ in Chief Constable of the RUC v Sergeant A [2000] NI 261 at paragraph 273).  The Appeal Tribunal consisted of a Medically Qualified Member (a doctor), a Disability Qualified Member and a LQPM.  The Appeal Tribunal is afforded a large margin of appreciation when making its findings of fact.  I therefore conclude that this ground advanced by the Claimant does not amount to an error of law.

19.	I also agree with the Department that there is no evidence to suggest that the Appeal Tribunal made any comment regarding the Claimant’s demeanour at hearing.  Therefore, I take the view that there is no evidence to suggest an unfair inference was made as regards the Claimant’s demeanour at hearing and therefore no error of law arises.

20.	However, while the Appeal Tribunal provided comprehensive written reasons, I am in agreement with the Department that it went wrong in two areas.  Firstly, the Appeal Tribunal fell into error when considering the actual decision under appeal which in this case was a supersession.  As outlined by Upper Tribunal Judge Wikeley in SF v SSWP (PIP) [2016] UKUT 0481 (AAC), a tribunal is required to make specific findings as to “(i) the ground upon which the supersession decision was made and (ii) the date from which it properly took effect.”  The Appeal Tribunal in the instant case failed to identify the relevant ground on which it superseded the Department’s decision dated 21 January 2022 and I agree with the Department that this amounts to an error of law.

21.	Secondly, the record of proceedings contains no reference to the Tribunal indicating that it was mindful to change the period of the Claimant’s award from ongoing to a fixed term.  This amounted to a less favourable outcome to the Claimant than that contained in the original decision under appeal.  Deputy Commissioner Gray in CR v Department for Communities (PIP) [2024] NI Com 7 discussed the importance of adherence to the procedural safeguards when a tribunal is considering making an award less favourable to the Claimant (at paragraph 17):

“These have been established by case law, pertinently a case cited by Mr Clements in which the various safeguarding principles are set out by Mr (now Chief) Commissioner Mullan, C15/08-09 (DLA).  Further, in DM v Department for Social Development (DLA) [2010] NICom 335 Mr Commissioner Stockman made plain the importance of the duty to give an appellant notice of a tribunal’s intention to make a less favourable award; that notice, (or I might say warning) needs to be sufficient to allow an appellant the opportunity to consider whether they require an adjournment to provide further evidence on the issue, or whether they might wish to withdraw the appeal.  In DP v Department for Communities (PIP) [2020] NICom 1 the Chief Commissioner confirmed that the principles set out in these two cases apply also to those where the PIP is being considered.”

22.	I can find no evidence that the procedural safeguards were followed in the instant case and therefore am of the view that the Appeal Tribunal was in error of law.  Both errors of law identified are material.

23.	I would reiterate the point made at paragraph 7 above that success before me on a point of law is no indication of what the result will be at the fresh Tribunal, which is examining the facts.

	Disposal

24.	The Department invites me to substitute the decision which the Appeal Tribunal ought to have made, namely that the Claimant is entitled to both the mobility component and the daily living component of PIP from 28 February 2023 on an ongoing basis.  An appeal tribunal considering entitlement to PIP is comprised of a legally qualified member, a medical member and a member with experience of disability.  In the circumstances of this case, where further findings of fact are likely to be required, I consider that the most appropriate and expeditious disposal of the appeal is to set aside the decision and remit the matter to a differently constituted tribunal pursuant to Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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