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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


UNIVERSAL CREDIT


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 31 March 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 31 March 2025, to the effect that the claimant and her husband were not entitled to Universal Credit (UC) from and including 9 February 2024 as they did not satisfy the conditions of entitlement, confirming the decision of the Department of 25 March 2024.

2.	Leave to appeal is granted.

3.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal.  Both parties have given their consent.

4.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

5.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

6.	It is imperative that the claimant and her husband note that while the decision of the Appeal Tribunal has been set aside, the issue of their entitlement to UC remains to be determined by another Appeal Tribunal.  In accordance with the guidance set out below, the newly constituted Appeal Tribunal will be undertaking its own determination of the legal and factual issues which arise in the appeal.

7.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 25 March 2024, when it decided that the claimant and her husband were not entitled to UC with effect from 9 February 2024 as they did not satisfy the conditions of entitlement.

	(ii)	The Department is directed to provide details of any subsequent claims to UC and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	Background

8.	The claimant and her husband claimed and were awarded UC from 16 April 2020.  On 6 November 2023, following a benefit review interview, the Department received information that the claimant had received a pension payment of £37,376.27 on the 1 August 2023 and it was also determined that the claimant had a second property in Donegal.

9.	On 6 December 2023 the claimant and her husband’s claim for UC was suspended as their award need recalculated in light of the additional information received above.  The suspension was lifted on 22 December 2023 and then suspended again on 28 December 2023 to allow outstanding issues to be resolved.  On 20 January 2024, the claimant’s husband advised the Department that he had received a pension lump sum of £11,308.44 on 18 October 2022.

10.	On 29 January 2024, the claimant provided further documentation regarding the pension lump sums, a High Court judgement and the second property.  Their claim was suspended again on 9 February 2024 given the reported changes to their capital.  Between February and March 2024, the Department wrote to the claimant and her husband on numerous occasions seeking additional information.  On 25 March 2024 the Department closed the UC claim from 16 December 2023 as the claimant and her husband had failed to provide the requested information.

11.	The claimant and her husband requested a mandatory reconsideration of that decision on 15 May 2024.  The decision was reconsidered on 19 June 2024 but not revised.  The claimant appealed to the Appeals Service on 19 July 2024.

12.	The Appeal Tribunal took place on 22 November 2024 but was adjourned as new documentary evidence was made available and the Department was given time to comment on this and the oral evidence given by the claimant.  The Department provided a supplementary response dated 5 December 2024 and the claimant’s legal representative responded by way of letter dated 2 January 2025.

13.	The Appeal Tribunal reconvened on 31 March 2025.  It appears from the record of proceedings the claimant and her husband attended with their representative.  A representative also attended on behalf of the Department.

14.	The Appeal Tribunal disallowed the appeal and confirmed the Department’s decision of \25 March 2024 that the claimant and her husband were not entitled to UC from 9 February 2024 as they had capital exceeding £16,000.00.  The Legally Qualified Member (LQPM) refused the application for leave to appeal to the Social Security Commissioner and this was communicated to the claimant on 25 June 2025.

	Proceedings before the Social Security Commissioners

15.	On 16 July 2025 an application for leave to appeal was received in the Office of the Social Security Commissioners.  On 24 July 2025 observations on the application for leave to appeal were requested from Decision Making Services (DMS) in the usual way.  In written observations on the application dated 4 September 2025, Ms Laverty, for DMS, supported the application for leave to appeal albeit on different grounds than those advanced by the claimant and her husband.

16.	The DMS observations were shared with the claimant and her representative, Mr Winters of KRW Law, on 8 September 2025 and Mr Winters on behalf of the claimant responded to the observations by way of letter on 7 October 2025, submitting that the Appeal Tribunal’s decision was based on “a misinterpretation of material facts and procedural irregularities” and that “the Department’s observations contain factual inaccuracies”.

	Errors of law

17.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

18.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

19.	In this case while I am not obliged to provide detailed reasons as it is a supported application, it may be helpful to include a few comments regarding the error of law.  I should point out that I appreciate the difficult job the Appeal Tribunal undertakes and note that the LQPM has provided a comprehensive statement of reasons in this case.  I am also grateful to the parties for their helpful and detailed submissions.

20.	From the statement of reasons I can see that the Appeal Tribunal made it clear that although the award was terminated by the Department for failure to provide information, it intended to investigate the substantive issues in relation to the claimant and her husband’s entitlement to UC and whether the claimant and her husband were the legal and beneficial owners of a property in Donegal with a value in excess of the relevant capital limit of £16,000 and whether the applicant deprived herself of capital received by her husband by way of a pension settlement for the purpose of claiming UC.

21.	The Appeal Tribunal found, on the balance of probabilities, that the proceeds of the pensions were used to settle debts and on necessary repairs on their home, and not for the purpose of reducing capital in order to obtain or retain entitlement to UC.

22.	In relation to the Donegal property, the Appeal Tribunal noted that the claimant and her husband accepted that the house is legally registered in their names, albeit they contend that it was purchased with the children’s half of the court settlement and the other half was used to settle debts and other expenses which had arisen over the 11 year period during which the case was pursued.  The Appeal Tribunal noted that in relation to the court settlement, the claimant was the sole plaintiff, despite her submission that the settlement effectively covered claims by the whole family.  The Appeal Tribunal noted that there was no legal documentary evidence of any trust in favour of the children in respect of the property, and while their legal representative suggested that there may be a “pseudo trust” in place, the Tribunal did not accept these assertions in its concluding statements.  Accordingly, it concluded that claimant and her husband had capital in excess of the relevant limit on 9 February 2024 and were not therefore entitled to UC.

23.	In essence, the claimant submits that the Appeal Tribunal was in error of law as it misinterpreted the evidence in relation to the acquisition and ownership of the Donegal property resulting in the wrong decision being given.

24.	I agree with the Department’s submissions in relation to the ground of appeal advanced by the claimant.  In R2/09(IS) at paragraph 17, Chief Commissioner Judge Martin, set out the approach a Tribunal or a decision maker needs to take in relation to issues of capital relevant to benefit entitlement.  The necessity for decision makers and appeals tribunals to follow the proper approach with issues of capital relevant to benefit entitlement:

“17.	How ought a decision-maker or a Tribunal on appeal deal with issues of capital relevant to benefit entitlement?  While I do not wish to be too prescriptive, I suggest that a decision-maker or a Tribunal on appeal in such circumstances should endeavour to seek the answers to certain questions, in a relevant and coherent order, and, if this is done, it is more likely that the correct decision will emerge.  These are, in my view, the relevant questions:

(Questions (i) to (viii) relate to actual capital.)

(i)	Is capital relevant to the rules of entitlement to the benefit at issue?

(ii)	If so, what is the relevance of capital to the issues in the case eg if the capital is above a certain amount will the claimant’s potential benefit be affected?

(iii)	Is the capital at issue in the case actual capital? and, if so, identify the actual capital.

(iv)	What is the connection between the capital and the claimant eg sole owner or co-owner?

(v)	If there is such a connection, does anyone else have a legal or other interest in the capital?

(vi)	Can any or all of the capital be disregarded, under the disregard rules?

(vii)	If not, what is the value of the actual capital?

(viii)	Having established the value of the actual capital, taking into account the disregard rules, is entitlement to the benefit at issue affected?

(Questions (ix) to (xiv) will help clarify whether one is dealing with actual or notional capital and care should be taken not to ignore these questions on an assumption, often a wrong assumption, that the relevant capital is notional.)

(ix)	Did the claimant ever have capital which might have affected entitlement to the benefit in question?

(x)	Has it been established that the claimant still has that capital? ie is it still actual capital?

(xi)	What is the connection between that capital and the claimant eg sole owner or co-owner?

(xii)	If there is such a connection, does anyone else have a legal or other interest in that capital?

(xiii)	Can any or all of that capital be disregarded, under the disregard rules?

(xiv)	If not, what is that capital’s value?

(Questions (xv) to (xvi) relate to notional capital.

(xv)	If no-one else has a legal or other interest in it, has the claimant deprived himself of the capital for the purpose of securing entitlement to benefit in line with the rules on deprivation? ie has it become notional capital?

(xvi)	What is the value of the notional capital, taking into account the diminishing notional capital rule? ie has the value diminished over the passage of time?

The answers to these questions are not necessarily straightforward and, almost inevitably, rigorous and careful fact-finding will be required by decision-makers and Tribunals.”

25.	I agree with the Department that it appears from the statement of reasons that the Appeal Tribunal did apply the correct approach to capital in the instant case.  As noted above, the Appeal Tribunal addressed the matter of the pension settlements and concluded, on a balance of probabilities, that the proceeds of the pension were used to settle debts and on necessary repairs on their home, and not for the purpose of reducing capital in order to obtain or retain entitlement to UC.

26.	It then considered the evidence relating to the property in Donegal.  The claimant and her husband accept that they are the legal owners of the property but insist that it was purchased solely for the benefit of the children.  There was no documentary evidence of a trust for the children in respect of the property and indeed the claimant’s representative acknowledged in the grounds for appeal that there was ‘no effective trust in place’.  It is noted that, since the hearing, the deeds of the Donegal property have been placed in a trust for the children as evidenced by a document now provided dated 8 April 2025.  However, the fact that there is now a trust in place was not relevant to the decision of the Tribunal dated 31 March 2025, or to the Department’s initial decision dated 25 March 2024.

27.	According to the evidence that was available to the Appeal Tribunal the claimant did not have a trust for the children at the date of decision and the property was purchased with monies from a High Court settlement in which the claimant was the sole plaintiff.  This was a finding of fact that was reasonable for the Appeal Tribunal to come to.

28.	Essentially, the claimant is challenging the Appeal Tribunal’s approach to the evidence and its finding of facts.  It is well established by the relevant jurisprudence, that the Appeal Tribunal is afforded a large “margin of appreciation” when making its findings of fact.  The assessment of evidence is a matter for the Appeal Tribunal.  The weight it gives to any particular evidence will not give rise to an error of law unless it is irrational or perverse.  I am of the view that the Appeal Tribunal’s conclusions on the ownership of the Donegal property in the instant case were not perverse in the sense that the facts led irresistibly to the opposite conclusion (see Quinn v Department for Social Development [2004] NICA 22 at paragraph 29 drawing on the on dicta of Carswell LCJ in Chief Constable of the RUC v Sergeant A [2000] NI 261 at paragraph 273).

29.	I conclude that the Appeal Tribunal’s finding that the claimant and her husband were the legal and beneficial owners of the second property was reasonable on the basis of the evidence available.  The Appeal Tribunal was not in error of law on the grounds advanced by the claimant.

30.	Nevertheless, I find the Appeal Tribunal was in error of law on the ground advanced by the Department relating to the grounds of the supersession and effective date of same.

31.	The Department contends that the claimant did not provide the further information sought by it and, consequently, a decision was made on 25 March 2024 to terminate the claimant’s award of UC on the basis of failure to provide information, with effect from 9 February 2024, that being the date Department considered that an issue arose as to whether the claimant fulfilled the financial conditions of entitlement to UC.  The decision was made under regulation 46 of the Universal Credit, Personal Independence Payment, Jobseeker’s Allowance and Employment and Support Allowance (Decisions and Appeals) Regulations (NI) 2016 (“the Decisions and Appeals Regulations”), as the claimant had failed to comply with a requirement for evidence under regulation 44 of the Decisions and Appeals Regulations and more than one month had elapsed since the requirement was made.

32.	The Appeal Tribunal disallowed the appeal and decided (per the decision notice) that the claimant “had capital exceeding £16,000 in value and therefore is not entitled to Universal Credit from 09.02.2024”.  Similarly, paragraph 18 of the Appeal Tribunal’s statement of reasons it states “… the tribunal has found that the Appellant on 9th of February 2024 had capital in excess of the relevant limit and accordingly was not entitled to Universal Credit”.

33.	As the Department submits in its observations, the Appeal Tribunal’s decision therefore appears to have been made under a different supersession ground than the Department’s decision.  The amount of capital held by the applicant is not relevant to a termination decision under regulation 46 of the Decisions and Appeals Regulations.  The Tribunal made no findings of fact in respect of whether the claimant had failed to comply with the Department’s requirement for evidence, or whether the Department had correctly followed the suspension and termination process set out in the Decisions and Appeals Regulations.

34.	It appears from the papers that the Appeal Tribunal made a supersession decision with effect from 9 February 2024 but it did not indicate which ground it decided was applicable.  This in itself is an error of law.  As Chief Commissioner Mullan stated in C12/08-09(DLA):

“48. 	The appeal tribunal was under a specific duty to determine whether the decision under appeal was correct.  As that decision was a supersession decision the duty was to determine whether there were grounds to supersede under regulation 6 of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999, as amended.

…

52. 	The appeal tribunal’s duty is not only to consider the supersession issue, including grounds, entitlement and effective date, but to make clear that it has done so.  It is not sufficient for it to be, as DMS suggests, implicit from the appeal tribunal’s documentation that the supersession issue was addressed.  That consideration must be explicit from the decision notice, the statement of reasons or a combination of both.  In the present case, I am of the view that it is not even implicit that consideration was given to the supersession issue.

…

57.	 DMS submits that it may have been preferable for the appeal tribunal to refer specifically to the grounds for supersession in the conclusion to its statement of reasons.  It is not preferable but essential that it should do.

58. 	The failure of the appeal tribunal to make explicit its determination, findings and conclusions on the supersession issue means that it is in error of law, and it is for that reason that it is set aside.”

35.	It has been established that the termination of an award under regulation 46 is a supersession decision (see paragraphs 67 and 68 of JB v Department for Social Development (DLA) [2011] NICom 227).

36.	I agree with the Department’s analysis that no supersession ground (other than termination under regulation 46) was applicable in the instant case.  The Tribunal determined that the claimant had capital exceeding £16,000 on the basis of its finding that she and her husband were the full and beneficial owners of the property in Donegal.  It appears that the claimant and her husband owned that property before the claimant claimed Universal Credit.  Therefore, there was no “relevant change of circumstances” (a common supersession ground) relating to ownership of the property since the applicant first became entitled to UC.  The Appeal Tribunal did not find that the claimant only came into ownership of the property during the course of her Universal Credit award and, even if it had made such a finding, there was no evidence in the appeal papers to support it.

37.	I agree with the Department that it follows that the effective date of supersession is incorrect.  Most supersession decisions take effect from the first day of an assessment period.  For example, if the supersession ground was a relevant change of circumstances under regulation 23(1)(a), then the effective date would have been provided by paragraph 20 of Schedule 1 to the Decisions and Appeals Regulations: “… in the case of universal credit, a superseding decision made on the ground of a change of circumstances takes effect from the first day of the assessment period in which that change occurred or is expected to occur”.  The 9 February 2024 was not the first day of an assessment period.  The applicant’s assessment periods ran from the 16th day of one month to the 15th day of the following month.

38.	It appears that the Tribunal has not given any consideration to the supersession issue and that it decided that its decision is effective from 9 February 2024 simply because that was the effective date of the Department’s decision, even though its decision was clearly made on a different ground to the Department’s decision and was unconnected to the Department’s suspension of payment decision on 9 February 2024.  I conclude that the Appeal Tribunal was in error of law in relation the suppression grounds and effective date of the supersession and that the errors were material.

	Disposal

39.	The Department invites me to make the decision the Appeal Tribunal should have given, that is, it should have revised the Department’s decision that the applicant was entitled to Universal Credit from 16 April 2020 under regulation 9(b) of the Decisions and Appeals Regulations.  This was because  that decision was made in ignorance of a material fact and as a result was more advantageous to the applicant than it would otherwise have been on the basis that the Appeal Tribunal found that the claimant and her husband were the full and beneficial owners of the property in Donegal and that, consequently, the applicant had capital in excess of £16,000.

40.	In this matter the facts before me remain in dispute.  In the circumstances of this case, I am of the view that the most appropriate course of action is to remit this matter to the Tribunal as a fact-finding body to consider the matter afresh.  The claimant should note the Department’s submissions on revision as set out above.  However, this will be a matter for the newly constituted tribunal to consider when applying the law to its findings of fact.

41.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
[image: A black signature on a white background

AI-generated content may be incorrect.]


(Signed):  J BELL

COMMISSIONER



26 May 2026
2
image1.png




