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DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an appeal tribunal dated 29 November 2024, to the effect that the claimant did not have limited capability for work (LCW) in relation to his claim for Universal Credit (UC) from and including 5 January 2024.

2.	The claimant has requested an oral hearing, however, having considered the circumstances of the case I am satisfied that the application can properly be determined without a hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted tribunal for determination.

7.	It is imperative that the appellant notes that while the decision of the appeal tribunal has been set aside, the issue of his entitlement to the LCW component of UC remains to be determined by another appeal tribunal.

8.	I direct that the parties to the proceedings and the newly constituted appeal tribunal take into account the following:

	(i)	The decision under appeal is a decision of the Department, dated 5 January 2024, which decided that the claimant did not have LCW from and including 5 January 2024.

	(ii)	The Department is directed to provide details of any subsequent claims to UC and the outcome of any such claims to the appeal tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the appeal tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	Any further evidence or submissions from either party should be forwarded to the Appeals Service (TAS) within one month of the date of this decision.

	Background

9.	On the 15 August 2023 the appellant completed a questionnaire (form UC50) in which he provided information about his capability to perform activities in order that the Department could assess whether he had LCW.  On 18 December 2023, the appellant attended for medical examination by way of a telephone assessment and the healthcare professional (HCP) subsequently issued a report noting the following conditions as being medically identified:

· Mental health problem
· Musculoskeletal problem
· Skin problem
· Headache
· Visual problem
· Ear problem

10.	On 5 January 2024 decision maker of the Department decided that the appellant did not have LCW or limited capability for work-related activity (LCWA) from and including 5 January 2024.  Following a request to that effect, that decision was reconsidered but was not changed.  An appeal against the decision dated 5 January 2024 was received in the Department on 12 February 2024.

11.	The appeal tribunal hearing took place on 29 November 2024.  The appellant attended in person and was not represented.  The appeal tribunal decided that the claimant did not have LCW thereby upholding the decision of the Department dated 5 January 2024.

12.	On 3 June 2025 an application for leave to appeal to the Social Security Commissioner was received in TAS.  On 28 July 2025 the application for leave to appeal was refused by the Legally Qualified Panel Member (LQPM).  This was notified to the appellant on 20 August 2025.

	Proceedings before the Social Security Commissioners

13.	On 19 September 2025 an application for leave to appeal was received in the office of the Social Security Commissioners.  On 17 October 2025 observations on the application for leave to appeal were requested from the Department.  In written observations on the application dated 12 November 2025, Mr McKendry, for the Department, supported the application for leave to appeal for reasons set out below.

14.	The written observations were shared with the appellant on 13 November 2025.  Further representations were received from the appellant on 8 December 2025, and these were shared with the Department on 9 December.  By way of letter dated 11 December 2025, Mr McKendry indicated that the Department had nothing further to add to its original observations.

	Errors of law

15.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

16.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(vi)	making a material misdirection of law on any material matter;

(vii)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Analysis

17.	While this is a short form decision as the parties agree that the appeal tribunal erred in law, I consider it may be helpful to provide brief reasons for my decision.  I am grateful to the parties for their helpful submissions.

18.	The question for the appeal tribunal to determine was whether the appellant had LCW or LCWA as provided for by Article 43 of the Welfare Reform (Northern Ireland) Order 2015 and by regulation 40 of the Universal Credit Regulations (Northern Ireland) 2016.  The LCW assessment is an assessment of the extent to which a claimant who has some specific disease or bodily or mental disablement is capable of performing the activities as prescribed in schedule 6 of the Universal Credit Regulations (Northern Ireland) 2016.  To have LCW an applicant is required to score 15 points, whether for physical descriptors, mental, cognitive and intellectual function descriptors or a combination of both.  The appeal tribunal in the instant case upheld the decision of the Department that awarded the applicant 0 points.

19.	I agree with the Department that the appeal tribunal went wrong in its approach to the variability of the appellant’s condition.  The evidence which was before the appeal tribunal pointed to the appellant’s medical condition as being variable.  The Department in its observations, helpfully set out the relevant extracts from the appellant’s capability for work questionnaire (UC50) dated 15 August 2023 where the appellant makes repeated reference to the fact that his condition is variable for example, at page 4:

“My health condition/illness is depression, and it affects myself by not eating and drinking on various days, and also affects my physical capabilities on some days as well, I also have problem sleeping occasionally as well, and get pain in my lower back/upper arms and stiffness in my upper back/back of shoulders.  (My health condition/illness started on 30/07/23).

20.	The HCP’s report (UC85) dated 18 December 2023 makes reference to the variability of the appellant’s condition.  Under the Condition History (page 3 of 24) it reported:

“Variability-he has 2-3 bad days a week, more good days.”

21.	Further, in relation to the appellant’s Musculoskeletal Problem the HCP reported at page 4:

“Variability- he has 2 bad days a week and he has to sit or lie in bed.  He had back pain yesterday and it lasted 2-3 hours, he had to sit down until it eases before he got back up again.”

22.	Again, on page 4 the HCP reports:

“Variability-2 bad days in a week, has more good days.”

23.	Indeed, it appears that the appeal tribunal accepted that the appellant suffered from a variable condition as illustrated by the following extracts from its statement of reasons:

· Activity 4 (picking up and moving by the use of upper body and arms, the appellant:

“.. confirmed that he had no difficulties with picking up and moving things 5 or 6 days per week.”

· Activity 11 -   learning tasks:

“He said he also finds it hard to cook a meal 1 or 2 days a week.”

	And

“He has 2-3 bad days a week.”

· Activities 13, 14, 16 and 17 (Initiating and completing personal actions, Coping with Change, Getting about, Coping with social engagement and appropriateness of behaviour):

“His symptoms are anxiety, low mood, forgetfulness and agitation some of the time.  He has 2-3 bad days a week.”

24.	The Department quite correctly relies on the decision of SAG-v-Department for Social Development ([2012] AACR 6, [2011] NICom 171) in support of its submissions.  In that case, the then Chief Social Security Commissioner gave clear guidance to decision-making authorities on the proper approach to the application of the LCW test where the claimant’s condition is variable.  At paragraph 10 Chief Commissioner Martin stated:

‘10.	In particular Mr McKendry relied on a decision of a Great Britain Tribunal of Commissioners in R(IB) 2/99 in which at paragraph 15, the Tribunal of Commissioners approved a statement of the Great Britain Chief Commissioner in R(A) 2/74, who stated at paragraph 35:

“In my judgment in answering the [statutory questions], ‘regard must be paid to … the claimant’s requirements over a period of time.’  I think that the delegate should take a broad view of the matter, asking himself some such question as whether in all the circumstances the words in the statute do or do not as a matter of ordinary usage of the English language cover or apply to the facts.  These are matters for the good sense and judgment of the delegate.”

25.	At paragraph 17 of SAG-v-DSD, Chief Commissioner Martin held:

“the tribunal ought to have taken into account whether the particular activities can be performed with a degree of repetition and that, in light of the relevant issue of fibromyalgia in this case, the tribunal ought to have dealt with these issues using the broad brush approach as set out in R2/04(IB)(T).”

26.	The principle of taking a broad approach to a variable condition was also applied by the then Chief Commissioner Mullan in DMcN-v-Department for Social Development [2015] NI Com 27 and by Commissioner Stockman in LG-v-Department for Social Development [2015] NI Com 63.

27.	In the instant case, whilst the appeal tribunal took a most conscientious approach to the drafting of its record of proceedings and statement of reasons, it is not possible for me to say with certainty that it adopted a broad brush approach in compliance with the case law referenced above.  As Commissioner Stockman stated of JMcI-v-Department for Communities (ESA) [2024] NICom 26 (paragraph 26) the authorities relating to variable conditions are “more than simply best practice – they give rise to a legal requirement”.  In the instant case, it was incumbent on the appeal tribunal to explore in greater detail the issue of variability and set out its conclusions in respect of it.  In my respectful judgment, its failure to do so renders its decision as being in error of law.

	Disposal

28.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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