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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992
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UNIVERSAL CREDIT


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 15 April 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant for leave to appeal against a decision of an Appeal Tribunal, dated 15 April 2025, to the effect that the claimant was not entitled to the single standard allowance of Universal Credit (UC) from and including 16 September 2023.

2.	Having considered the circumstances of the case I am satisfied that the application can properly be determined without a hearing.  The parties have not requested an oral hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the claimant notes that while the decision of the Appeal Tribunal has been set aside, the issue of his entitlement to UC remains to be determined by another Appeal Tribunal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 11 September 2024, (reconsidered but not revised on 18 November 2024), which decided that the claimant was not entitled to the single standard allowance of UC from and including 16 September 2023.

	(ii)	The Department is directed to provide details of any subsequent claims to UC and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	(v)	If either party wishes to adduce further evidence to the Tribunal they must do so within ONE MONTH of the issue of this decision.

	(vi)	The Department is directed to provide a fresh submission addressing the errors of law identified in this decision and taking account of the submissions made by Mr Millar dated 30th January 2026 to the Appeal Tribunal within ONE MONTH of the issue of this decision.

	Background

9.	On 11 September 2024, a decision maker of the Department decided that the claimant and Mrs BP were “living together as husband and wife or civil partners at the date of claim, 16 September 2023.  As such the claimant was not entitled to UC at the single standard allowance from 16 September 2023”.  The claimant was notified and advised to make a joint claim with his wife.  Following a request to that effect that decision was reconsidered on 18 November 2024 but was not changed.  An appeal against the decision dated 11 September 2024 was received in the Department on 16 December 2024.  The appeal detailed the claimant’s health issues, and that he had been separated from his wife since 29 September 2023.  He sent documentary evidence regarding a legal separation to the Appeals Service (TAS) which was received on 12 March 2025.

10.	The Appeal hearing took place on 15 April 2025.  The Appeal Tribunal dealt with the appeal on the papers, in accordance with the wishes of the claimant, and disallowed the appeal upholding the Departmental decision of 11 September 2024.

11.	On 28 August 2025 an application for leave to appeal to the Social Security Commissioner was received in TAS.  On 22 September 2025 the application for leave to appeal was refused by the Legally Qualified Panel Member (LQPM).  This was notified to the claimant on 13 October 2025.

	Proceedings before the Social Security Commissioners

12.	On 11 November 2025 a further in time application for leave to appeal was received in the office of the Social Security Commissioners.  On 20 November 2025 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 30 January 2026, Mr Millar, for DMS, supported the application for leave to appeal on the grounds set out in that application.

13.	The written observations were shared with the claimant and his representative on 2 February 2026. Further brief representations were received from the claimant on the same date.

	Errors of law

14.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

15.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”



	Analysis

	Type, ground and effective date of the decision

16.	While this is a short form decision, I consider it may be helpful to provide brief reasons on why the Tribunal was in error of law.  Firstly, DMS submit the Department “superseded the decision to the start of the award when they should have revised it.”  The Tribunal has set out its agreement at paragraph 7 in its Record of Proceedings:

“Regulations provide that a decision may be superseded by the Department when there is a relevant change in circumstances”

17.	However, as Mr Millar points out in his submission, a supersession can only be carried out if there is a relevant change of circumstances after the start of the award.  “The decision in the present case is not based on a relevant change of circumstances but is instead a revision of the original decision which awarded UC i.e. replacing that decision entirely by the facts as they should have been determined from the start.  The Tribunal has applied the wrong legislative basis upon which the decision should have been made.”

18.	The Respondent submits this constitutes a material error of law and I agree.  I note the decision C4/08-09(IS) at paragraphs 41 to 43:

	41.    The duties of an appeal tribunal, in determining an appeal against either a revision or supersession decision were comprehensively analysed and reviewed by a Tribunal of Commissioners in Great Britain in R(IB) 2/04.  At paragraph 55(8) of their decision, and in referring to parallel decision-making legislative provisions in Great Britain, the Commissioners state:

‘an appeal tribunal’s task on an appeal following either a [revision] or a [supersession] decision is first to decide whether the Secretary of State was right to change (or not change) the claimant’s entitlement to benefit in the way that he did.  If it decides that the Secretary of State was wrong, its power is, subject to the express limitation in section 12(8)(b), to make the decision which the Secretary of State ought to have made.’

	42.    This guidance reminds an appeal tribunal that it must identify the decision under appeal, and decide whether that decision is correct.  In so doing the appeal tribunal may be directed by the submissions of the Department on what the decision under appeal is, on the factual, evidential and legal issues arising, on the legislative provisions and case-law applicable to the issues arising and on the correctness of the decision which has been made.  The Departmental submission, and any addenda, should be as accurate, comprehensive and useful as possible.  The submission is for direction, however, and does not negate the responsibility of the appeal tribunal to make its own examination and analysis.

	43.    The legislative provisions which make provision for the supersession of decisions, and the date from which a supersession decision should take effect, namely Article 11 of the Social Security (Northern Ireland) Order 1998 and Regulations 6 and 7 of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999, as amended, are complex.  There is a temptation to assume that the natural ground on which a supersession decision has been made is ‘change of circumstances’.  The cases and circumstances under which a decision may be superseded are more varied, however, and specific provisions have been included to deal with discrete situations.  It is essential that appeal tribunals are satisfied that the correct ground has been identified and that the supersession decision takes effect from the correct date.

19.	To summarise, the Tribunal must identify the type of decision under appeal e.g. whether it was a revision or, as in this case, a supersession.  It must then decide if there were grounds to supersede, whether the supersession decision was made on the correct grounds and, finally, if it was effective from the correct date.  In this case, for the reasons outlined by Mr Millar the decision maker went wrong in the type of decision made and the Tribunal replicated this error.  To be fair to the Tribunal, the Department’s submission on this issue was sub-optimal, it failed to highlight this issue and the Tribunal subsequently failed to pick up on it.

20.	As Mr Millar points out in his submission:

“In this matter the award should have been revised with effect from the 16th September 2023 which was the date of claim.  By agreeing with the Department’s supersession decision, the LQM has erred when clearly what was happening was a revision of the applicant’s award.  The onus was on the Tribunal to ensure the correct ground had been identified in the decision that was before it and that it took effect from the correct date.”

	The Couple test

21.	There has been a second error in that the Department applied the wrong test in terms of whether the claimant was part of a couple by applying the test for an unmarried couple when the test for a married couple should have been applied.  The statutory tests are set out in article 45 of the Welfare Reform (Northern Ireland) Order 2015:

	Couples

	45.—[F1(1) In this Part “couple” means—

	(a)  two people who are married to, or civil partners of, each other and are members of the same household, or

	(b)  two people who are not married to, or civil partners of, each other but are living together as if spouses of each other.]

22.	There are clearly two distinct tests set out in the legislation, 45(1)(a) married persons or civil partners and 45(1)(b) which applies to people who are not married to or civil partners of each other but are living together as if spouses of each other.

23.	The test which should have been applied is whether the claimant and his wife “were members of the same household”.  At paragraph 13 of the written reasons the Tribunal states “The question for the Tribunal is whether it can be said that the appellant and his wife, who reside under the same roof, were at the time ‘living together as husband and wife’”.  I note in passing article 45 above was amended by The Marriage (Same-sex Couples) and Civil Partnership (Opposite-sex Couples) (Northern Ireland) Regulations 2019 (S.I. 2019/1514).  It appears the older version of the legislation was provided to the Tribunal but, given the date of the decision under appeal was 11 September 2024, the above version was in effect at the time of the decision under appeal.  Either way, the Tribunal have applied the wrong test to the assessment of whether the claimant was part of a couple and given there are different considerations to be applied in respect of each test as set out in MA V SSWP [2016] UKUT 0262 (AAC) this amounts to a material error of law.  In other words, the Department have applied the wrong test in this case and this error has been replicated by the Tribunal.  The Tribunal have not been assisted in this case by the Department’s submission.

	A choate decision?

24.	Finally, it is submitted the Tribunal made a third error of law as it decided only (as the Department did before it) what the claimant was not entitled to rather than what he was entitled to.  Mr Millar argues on this basis it is not a fully formed outcome decision and submits:

	The Tribunal needed to either make findings of fact as to their joint income and what the UC assessment should be for them both as a couple; or remit the case back to the Department to make a further assessment as to what the applicant’s new entitlement was.

25.	Given I have already found the Tribunal to be in error of law on the two grounds set out above I am not required to determine whether it is also in error on this ground although I would add that the Tribunal was not assisted in its difficult task by the submission it received.  All 3 areas above must be clearly addressed and set out in an updated submission to the new Tribunal as per my directions above.



	The Respondent’s submission

26.	I note in passing the views of Mr Millar at paragraphs 22-37 of his submission, which I (particularly given the deficiencies in the previous Departmental submission to the original Appeal Tribunal) include here simply for the assistance of the Tribunal which will, of course, make its own findings of fact on the evidence before it.

1.	“I believe there is compelling evidence to support the applicant’s appeal and I have selected the most important aspects of the case which have been set out by the applicant and members of his family.  I will go into more detail on this evidence below.

2.	The applicant and his wife previously maintained a joint claim to UC.  On 29th September 2023 they decided to separate due to his health problems and relationship breakdown.  They shared the same household, but he lived upstairs and she lived downstairs in her own extension to the property.

3.	It was convenient for the couple to stay in the same household due to their financial arrangement and they provided childcare for the grandchildren on certain days.

4.	The applicant admitted they did eat together on occasions, or he states ‘if I made a cup of tea I would make B one’ but this does not prove they were still living as a couple.

5.	The utility bills were paid jointly but they never had a joint bank account or credit card.  He admitted he helps Mrs P to her appointments and takes her shopping as she has disabilities.

6.	After his award was disallowed the applicant was advised to make a joint claim with Mrs P.  She refused to do this as she is adamant (as they both are) that they are separated and because of her refusal, the applicant has been left financially disadvantaged where his benefits are concerned.

7.	The applicant states his wife has ‘her own pension and PIPS’ implying she is financially stable and independent from him.

8.	He states he could not afford to apply for a legal separation at that time however he has filed an application for Judicial Separation dated 12th March 2025, further proving his wife and him had separated.

9.	Since the decision the applicant eats on his own, does his own laundry and cleaning but admits they do share bills.

10.	The applicant confirms he eats in town occasionally and Mrs P ‘does not want to know’: she is however happy for him to stay in the house for the sake of the grandchildren.  Mrs P has confirmed they are not getting back together.

11.	The applicant registered with Northern Ireland Housing Executive for his own property and he received a letter from a Housing Association dated 11th September 2025 offering him a 1-bedroom flat.  He signed for the keys on 23rd September 2025.  As of 13th October 2025, the applicant now lives at ‘a different address’.

12.	Mrs P submitted an undated statement to the Department detailing the following:

· The applicant informed her he wanted a break from the marriage.

· They both shared the bedroom and bathroom facilities until ‘last year’.

· The applicant now occupies one of the bedrooms upstairs and she has no issue with this as the house is big enough.

· She emphasises they are not a couple and she is happy to be separated.

· On occasions the applicant has been found sleeping in the garage or even the car.

13.	The applicant’s son, also testified the applicant and Mrs P are separated.  The Department received an undated statement detailing the following:

· His mother and father have been separated from last year.

· His father occupies upstairs and his mother downstairs in the extension.

· They have agreed to put their differences aside for the sake of the grandchildren.

· He has found his father sleeping in the car or on occasions in the garage.

· He states there is no reason his mother should make a joint claim as she has her pension and they are not a couple.”

27.	Clearly the new Tribunal must make its own findings of fact based on its holistic consideration of the totality of the evidence before it.  I include the above for the sake of completeness and to provide assistance to the Tribunal, given the limitations of the original submission.

28.	In terms of the application of the test for a married couple being members of the same household, I note from the case law a single house can contain a number of households CSB/463/1986.  A husband and wife can maintain separate households under the same roof (paragraph 2.13 Social Security Legislation 2021/22 Volume V).  This is a matter of fact and degree in each case and for this reason, as the application of the correct test and the necessary findings of fact need to be made in this appeal, I am referring the case back for re hearing before a fresh Tribunal.  It is for that Tribunal to independently consider all the evidence, make the necessary findings of fact and come to a reasoned conclusion.

	Disposal

29.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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(Signature):  E FITZPATRICK
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