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Decision No:  C3/26-27(DLA)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


DISABILITY LIVING ALLOWANCE


Application for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 23 July 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is an application by the claimant’s appointee for leave to appeal against a decision of an Appeal Tribunal, dated 23 July 2025, to the effect that the claimant was not entitled to either component of Disability Living Allowance (DLA) from and including 2 February 2024.

2.	Having considered the circumstances of the case, I am satisfied that the application can properly be determined without a hearing.  Both parties are agreed the Tribunal was in error of law, I consider this case can be fairly dealt with on the available papers.  Neither party has requested an oral hearing.

3.	Leave to appeal is granted.

4.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

5.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

6.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

7.	It is imperative that the appointee notes that while the decision of the Appeal Tribunal has been set aside, the issue of the claimant’s entitlement to DLA remains to be determined by another Appeal Tribunal.

8.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 2 May 2024, which decided that the claimant was not entitled to either component of DLA from and including 2 February 2024.

	(ii)	The Department is directed to provide details of any subsequent claims to DLA and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.  The Appeal Tribunal is directed to take any evidence of subsequent claims to DLA into account in line with the principles set out in C20/04-05(DLA).

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.  If the claimant wishes to adduce any further evidence this should be done within six weeks of the issue of this decision.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	Background

9.	On 2 May 2024, a decision maker of the Department decided that the claimant was not entitled to either the mobility or care components of DLA from and including 2 February 2024.  Following a request to that effect, the decision dated 2 May 2024 was reconsidered on 26 July 2024 but was not changed.  An appeal against the decision dated 2 May 2024 was received in the Department on 29 August 2024 and accepted by the Department.

10.	The Appeal Tribunal hearing took place on 23 July 2025.  The appointee attended with her representative.  The Department was not represented.

11.	The Legally Qualified Panel Member (LQPM) refused the application for leave to appeal to the Social Security Commissioners on 27 February 2026 and this was communicated to the appointee on 10 March 2026.

	Proceedings before the Social Security Commissioners

12.	On 10 April 2026 an application for leave to appeal was received in the Office of the Social Security Commissioners.  On 15 April 2026 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 21 April 2026, Mr Clements, for DMS, supported the application on the basis the Tribunal was in error of law on the grounds set out in his submission, which I will refer to below.

	Errors of law

13.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

14.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv) 	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Discussion

15.	In this case while I am not obliged to provide detailed reasons it may be helpful to include a few comments regarding the supported error of law to assist the new Tribunal.

16.	There are three grounds of appeal firstly the Tribunal failed to refer to further evidence submitted by the claimant.  Secondly, the Tribunal incorrectly noted the appointee was content to proceed with the hearing in circumstances where the appointee had requested a postponement to allow the claimant to be assessed for ASD/ADHD and thirdly, the Tribunal failed to explain why some of the potential routes to entitlement of the mobility component did not apply.

17.	The Department support the application on the first ground and I am in agreement.  The Appeal Tribunal are in error of law on this basis.  The appointee submitted extensive additional evidence including substantial extracts from the claimant’s GP notes.  These are not specifically referred to in either the record of proceedings (ROP) or the written reasons.  While the Tribunal may have considered this evidence it is unclear, given its absence from these documents, whether it has done so.  On this basis the Tribunal is in error of law both in terms of the adequacy of its reasons and in respect of the fairness of the proceedings overall.  This is a significant and material error, potentially impacting both components of DLA.

18.	In terms of the second ground of appeal an application for a stay of the appeal pending an (ASD) assessment was refused on 16 July 2025.  This was not referred to by the Appeal Tribunal who simply noted the appointee was “content to proceed on the existing evidence”.  Ideally the Appeal Tribunal would have considered the issue of the fairness of proceeding with the hearing on the day, given an application to stay the appeal had previously been made.  However, given I have already decided the Appeal Tribunal was in error of law on the first ground of appeal, it is unnecessary for me to come to a concluded view on this issue.

19.	In terms of the third ground of appeal I am not persuaded there is merit in this ground.  The Tribunal must consider and note in its ROP and written reasons all issues raised by the appeal.  It would be overly onerous to require an Appeal Tribunal to consider all potentially or peripherally relevant issues which might be raised by the appeal.  This would impose too arduous a burden on the Tribunal.

	Disposal

20.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.
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(Signature):  E FITZPATRICK

CHIEF COMMISSIONER


4 August 2026
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