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SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


PERSONAL INDEPENDENCE PAYMENT


Application by the claimant for leave to appeal
and appeal to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 25 November 2024


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	This is a claimant’s application for leave to appeal from the decision of an appeal tribunal dated 25 November 2024.

2.	For the reasons I give below, I grant leave to appeal.  I allow the appeal and I set aside the decision of the appeal tribunal under Article 15(8)(b) of the Social Security (NI) Order 1998.  I refer the appeal to a newly constituted tribunal for determination.

3.	It is imperative that the appellant notes that while the decision of the appeal tribunal has been set aside, the issue of his entitlement to personal independence payment (PIP) remains to be determined by another appeal tribunal.

4.	I direct that the parties to the proceedings and the newly constituted appeal tribunal take into account the following:

	(i)	The decision under appeal is the decision of the Department that the appellant is not entitled to the mobility and daily living allowance components of PIP from and including 9 November 2022.

	(ii)	The Department is directed to provide details of any subsequent claims to PIP and the outcome of any such claims to the appeal tribunal to which the appeal is being referred.  The appeal tribunal is directed to take any evidence of subsequent claims to PIP into account in line with the principles set out in C20/04-05 (DLA).

	(iii)	It will be for both parties to the proceedings to make submissions and adduce evidence in support of those submissions, on all issues relevant to the appeal.

	(iv)	It will be for the appeal tribunal to consider the submissions made by the parties to the proceedings on these issues and any evidence adduced in support of them and then make its determination in light of all that is before it.

REASONS

	Background

5.	The appellant claimed PIP from the Department from 9 November 2022 on the basis of needs arising from type 2 diabetes, back pain, anxiety and numbness in his feet and hands.  He was asked to complete a PIP2 questionnaire to describe the effects of his disability and returned this to the Department on 25 November 2022.  The appellant was asked to participate in a telephone consultation with a healthcare professional (HCP) and the Department received a report of the consultation on 18 March 2023.  On 27 March 2023 the Department decided that the appellant did not satisfy the conditions of entitlement to PIP from and including 9 November 2022.  The appellant requested a reconsideration of the decision, submitting further evidence.  He was notified that the decision had been reconsidered by the Department but not revised.  He appealed.

6.	The appeal was considered at a hearing on 25 November 2024 by a tribunal consisting of a legally qualified member (LQM), a medically qualified member (MQM) and a disability qualified member (DQM).  The appellant attended the hearing via Sightlink and was accompanied by his representative, Ms Heatherley from the Law Centre NI and his brother.  The appeal tribunal disallowed the appeal.  The appellant then requested a statement of reasons for the tribunal’s decision, and this was issued on 14 January 2025.   The appellant applied to the LQM for leave to appeal the decision of the appeal tribunal but leave was refused by a determination issued on 24 March 2025.

	Proceedings before the Social Security Commissioners

7.	On 24 April 2025 the appellant applied to the Social Security Commissioner for leave to appeal.  On 20 May 2025, written observations on the application for leave to appeal were received from Ms Patterson on behalf of the Department.  Ms Patterson advised that the application was not supported by the Department.  The written observations were shared with the appellant and his representative on 20 May 2025.

8.	Ms Heatherley, on behalf of the appellant, responded to the Department’s written observations on 20 June 2025.  The response was shared with the Department on 23 June 2025.  On 7 July 2025, Mr Clements (in the absence of Ms Patterson) on behalf of the Department submitted further observations in response to Ms Heatherley’s points, confirming the Department’s position that the application remained unsupported.

9.	I held an oral leave hearing on 18 June 2026.  The appellant attended remotely and Ms Patterson and Ms Heatherley in person.  I am grateful to the parties for their helpful oral and written submissions.

	Errors of Law

10.	A decision of an appeal tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

11.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”

	Assessment

12.	In summary, the appellant submits that the tribunal has erred in law as follows:

	.........

	(i)	There was an irregular occurrence at the online hearing.

	(ii)	In its reasoning in regard to the mobility activities, the tribunal incorrectly noted that there was no prescribed medication or specialist input for anxiety.

	(iii)	In its reasoning regarding the daily living activities, the tribunal acknowledged the appellant’s mental health medication but found that there were no plans for a mental health review, without taking into account that he had been referred to Lifeline and for talking therapy.

	(iv)	The tribunal noted that the appellant had become upset, stating that he had not lived with his family since 2019, and disputing GP evidence the MQM referred to, which was dated 4 July 2023.  The tribunal failed to take into account the other evidence before it such as earlier GP records and the Capita reports.

	(v)	The tribunal afforded more weight to one piece of inconsistent evidence than to the appellant’s long medical history of restrictions caused by physical and mental ill health.

	(vi)	The tribunal failed to give sufficient findings of fact in regard to daily living activity 9: engaging with other people face to face.

13.	For reasons set out below, on balance, I agree with the appellant that the appeal tribunal erred in law by permitting a procedural irregularity to occur during the course of the hearing which tainted the fairness of the proceedings (ground (i)).

14.	Ms Heatherley submits that the appellant became very upset and tearful when the DQM questioned him about his family situation.  It appears that he had to leave the room and required physically assistance from his brother to do so.  Ms Heatherley submits that the LQM did not advise that the hearing would be suspended for a period of time to allow the appellant to recover and he had to return to the room when the camera was still running.  In her oral submissions, she stated that the appellant was very upset and that it was evident that he required a break, but she did not seek one as she was deferring to the role of the LQM.  All the other participants in the hearing were still on the line.  She describes the incident as an “irregular occurrence” and “unusual” and that it amounted to procedural unfairness that may have a made a material difference to the outcome and fairness of the proceedings.  I agree.

15.	In its written and oral submissions, the Department maintained its position that no procedural error occurred in relation to circumstances set out in ground (i) above.  It submits that regulation 49(1) of the Social Security and Child Support (Decisions and Appeals) Regulations (Northern Ireland) 1999 gives the LQM a wide discretion to determine the procedure for an oral hearing.  It was not possible for evidence from any other parties to be heard during the period when the appellant left the room.  The Department takes the view that if the appellant needed a break, then his representative should have requested one.  It submits that, even if there was a procedural irregularity, it would not amount to an error of law unless it resulted in unfairness or injustice, citing R(DLA) 3/08 in support.

16.	Further, it relies on the decision of Commissioner Stockman in the case of KMcC v DfC (PIP) [2023] NICom3.  In that case, Commissioner Stockman found the tribunal erred in law by failing to record the details, in the record of proceedings, of a panel member dropping off the call during the hearing.  At paragraph 24 he stated:

“It may be reasonable to assume that the tribunal would not proceed to decide an appeal when incorrectly constituted.  However, it is such a fundamental matter, that I consider it is necessary for an LQM to record the relevant circumstances of any disconnection from, and reconnection to, a hearing.  In particular, the duration of the absence and the fact of the reconnection should be recorded.  As the record of proceedings in the present case does not record that detail sufficiently to reassure that the hearing had been conducted in compliance with legal requirements, I consider the tribunal erred in law for that reason.”

17.	The Department points out that in the instant case the record of proceedings states:

“Family last lived with him in 2019.  GP notes said May 2023 he was living with wife and kids.  Appellant says incorrect.  Says occupation order.  Appellant got very tearful.  Left room for two mins approx.  Brother helped him up.

Doctor – not my intention to upset.  Just giving you a chance to respond.  Family court on 24-9-19.”

18.	It also points to the following extract from the statement of reasons:

“The Appellant said during his appeal that he has not lived with his family since 2019.  When asked by about an entry in his GP notes and Records from 4th July 2023 (after the relevant date) that reads ‘Lives with partner and 3 children aged 2, 5 & 3.  Good support from family and friends’ the Appellant said that there was an Occupation Order in place, before becoming extremely upset and having to leave the room.  Dr advised the Appellant that he did not mean to upset him – he was simply giving him the opportunity to comment.  The Appellant did not wish this issue to be explored further, and the Tribunal did note the inconsistency.”

19.	Applying the approach of KMcC to the instant case, the Department contends the appeal tribunal met the standard of KMcC as the record of proceedings is adequate in terms of covering what occurred.  The record of proceedings and the statement of reasons indicate that the hearing paused because the appellant left the room, and upon his return, the DQM indicated he/she did not intend to upset him, noting that the appellant did not wish the issue to be explored any further.  Accordingly, the Department submits that the incident did not amount to procedural unfairness that demonstrably tainted the rest of the hearing.

20.	I note that KMcC does not deal with the particular issue that arose in the instant case.  It dealt with a situation where a panel member dropped off the online hearing and thus the tribunal was not properly constituted.  In the instant case it was the appellant who left the hearing for a brief time and therefore the constitution of the panel was not impacted in any way.  That said, Commissioner Stockman did go on to say at paragraph 23, that in a remote hearing any technical issue that alters the composition of the panel “or presence of a party or representative should be recorded”.  This seems to me to be a common-sense approach to any technical issues or absences that occur during an online hearing.

21.	I agree with the Department that the record of proceedings in the instant case is adequate in relation to the incident and in line with the principles set out in KMcC.  However, I am of the view that, in the circumstances of this case, the appeal tribunal erred in law by permitting a procedural irregularity to occur by not offering the appellant a longer break in the proceedings.  It is clear from the record of proceedings and the statement of reasons that the appeal tribunal was aware that the appellant became “extremely upset” when questioned about his family situation and had to be “helped up” by his brother.  Whilst the record of proceedings shows that the DQM told the appellant that it was not his intention to upset him, in my respectful judgement, a short adjournment should have been offered to allow the appellant adequate time to compose himself and to recover before proceeding with the hearing.  In my view, at the very least, the LQM ought to have enquired if the appellant was recovered sufficiently to continue.

22.	In CC v SSWP (ESA) [2019], Upper Tribunal Judge Poole (as she then was) summarised the governing principles in relation to natural justice, including:

“3.1 Parties before a tribunal are entitled to a fair hearing, conducted in accordance with natural justice.  What natural justice requires in any given case varies according to context and circumstances.
………………”

23.	Whilst I agree with the Department that it was open to Ms Heatherley to seek a brief adjournment, I accept what she says in relation to deferring to the LQM in this case.  I also agree with the Department that the LQM has a wide discretion to determine the procedure for an oral hearing.  However, in the circumstances of this case where the appeal tribunal noted the appellant was extremely upset and tearful, to ensure a fair hearing in accordance with natural justice, I take the view that the appeal tribunal should have considered a brief adjournment to ensure the appellant was fit to proceed to answer questions relating to his entitlement to PIP.

24.	The Department takes the view that, even if there was a procedural irregularity, it would not amount to an error of law unless it resulted in unfairness or injustice.  In the circumstances of this case, I take the view that the approach of the appeal tribunal has introduced an element of unfairness into the proceedings.  As Commissioner Stockman set out in DJ v Department for Communities (UC) [2024] NICom21 (in which he allowed an appeal where the appeal tribunal proceeded in the absence of a UC50 questionnaire) at paragraph 19:

“To establish unfairness, it does not have to be established that the outcome of the appeal was materially affected.  It is sufficient that this omission was capable of affecting the outcome of the proceedings, and it seems to me that it was.”

25.	I note that the appeal tribunal acknowledged that the appellant was prescribed medicines for mental health.  It is therefore entirely possible that in the instant case, the appellant’s ability to answer questions may have been impacted adversely by the incident.  I cannot, therefore, be certain that the hearing was procedurally fair.  I find, on balance, that the appeal tribunal erred in law by permitting a procedural irregularity to occur and for reasons of procedural fairness, on the basis that I have referred to above.  I consider that fairness requires me to allow the appeal, to set aside the decision and to refer the appeal to a newly constituted tribunal for determination.

26.	Since I am deciding the case on a procedural irregularity as advanced in ground (i) by the appellant, I am not required to say anything about the other grounds advanced by the appellant save to say that I agree with the Department’s submissions in that I am not persuaded that any of the other arguments advanced by appellant give rise to a material error of law on the part of the appeal tribunal.

27.	I reiterate the point made at paragraph 3 above that success before me on a point of law is no indication of what the result will be at the fresh Tribunal, which is examining the facts.
[image: A black signature on a white background

AI-generated content may be incorrect.]


(Signed):  J BELL

COMMISSIONER



2 September 2026
2
image1.png




