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Decision No:  C1/26-27(DLA)




SOCIAL SECURITY ADMINISTRATION (NORTHERN IRELAND) ACT 1992

SOCIAL SECURITY (NORTHERN IRELAND) ORDER 1998


DISABILITY LIVING ALLOWANCE


Application requiring special reasons for leave to appeal 
to a Social Security Commissioner
on a question of law from a Tribunal’s decision
dated 21 January 2025


DECISION OF THE SOCIAL SECURITY COMMISSIONER


1.	The Appellant, born in May 2017, appeals by an Appointee, his mother, against the decision of the Appeal Tribunal dated 21 January 2025, to the effect that the claimant remains entitled to high rate of the Care Component of Disability Living Allowance (DLA) from 30 January 2024 to 4 May 2024 and remains entitled to the low rate of the Mobility Component for the same period.

2.	The application to this office was late but in the particular circumstances of this case and considering the merits of the application (R v Secretary of State for the Home Department Ex P Mehta [1975] 1 WLR 1087) I find special reasons exist and I admit the application.

3.	Having considered the circumstances of the case, I am satisfied that the application can be determined properly without a hearing.

4.	Leave to appeal is granted.

5.	By virtue of regulation 11(3) of the Social Security Commissioners (Procedure) Regulations (Northern Ireland) 1999, I treat and determine this application as an appeal as both parties have given their consent.

6.	Both parties have expressed the view that the decision appealed against was erroneous in point of law.

7.	Accordingly, pursuant to the powers conferred on me by Article 15(7) of the Social Security (Northern Ireland) Order 1998, I allow the appeal, I set aside the decision appealed against and I refer the case to a differently constituted Tribunal for determination.

8.	It is imperative that the Appointee notes that while the decision of the Appeal Tribunal has been set aside, the issue of the Appellant’s entitlement to DLA remains to be determined by another Appeal Tribunal.

9.	I direct that the parties to the proceedings and the newly constituted Appeal Tribunal take into account the following:

[bookmark: _Hlk172281617]	(i)	The decision under appeal is a decision of the Department, dated 21 May 2024 to the effect that it decided not to supersede the decision sated 13 June 2022 which awarded the Appellant DLA at the high rate of the care component and low rate of the mobility component from 5 May 2022 to 4 May 2029.

	(ii)	The Department is directed to provide details of any subsequent claims to DLA and the outcome of any such claims to the Appeal Tribunal to which the appeal is being referred.  The Appeal Tribunal is directed to take any evidence of subsequent claims to DLA into account in line with the principles set out in C20/04-05(DLA).

	(iii)	It will be for both parties to the proceedings to make submissions, and adduce evidence in support of those submissions, on all of the issues relevant to the appeal.

	(iv)	It will be for the Appeal Tribunal to consider the submissions made by the parties to the proceedings on these issues, and any evidence adduced in support of them, and then to make its determination, in light of all that is before it.

	Background

10.	On 13 June 2022 the Department decided that the Appellant was entitled to DLA at the high rate of the care components and low rate of the mobility component from 5 May 2022 to 4 May 2029.  On 21 May 2024 the Department decided not to supersede the decision.  Following a request to that effect, the decision dated 21 May 2024 was reconsidered by the Department on 22 August 2024 but was not changed.  An appeal against the 21 May 2024 decision was received by the Appeals Service on 12 September 2024.

11.	The Appeal Tribunal hearing took place on 21 January 2025.  The Appointee was present at the hearing with her representative, Ms McConomy from the Resource Centre Derry.

12.	The Legally Qualified Panel Member (LQPM) refused an application for leave to appeal to the Social Security Commissioner on 9 July 2025 and this was communicated to the Appellant on 22 July 2025.

	Proceedings before the Social Security Commissioners

13.	On 3 October 2025, an application for leave to appeal was received in the Office of the Social Security Commissioners.  The application to this office was late but as noted at paragraph 2 above, I have admitted the application.  On 20 November 2025 observations on the application for leave to appeal were requested from Decision Making Services (DMS).  In written observations on the application dated 2 December 2025, Ms Patterson, for DMS, indicated that the Department supported the application for leave to appeal on the basis that the Appeal Tribunal’s decision was erroneous in law.

14.	The written observations were shared with the Appointee and the Appellant’s representative, now Ms Heatherley of the Law Centre NI, on 2 December 2025.  No further submissions or observations have been received from either party.

	Errors of law

15.	A decision of an Appeal Tribunal may only be set aside by a Social Security Commissioner on the basis that it is in error of law.

16.	In R(I) 2/06 and CSDLA/500/2007, Tribunals of Commissioners in Great Britain have referred to the judgment of the Court of Appeal for England and Wales in R(Iran) v Secretary of State for the Home Department ([2005] EWCA Civ 982), outlining examples of commonly encountered errors of law in terms that can apply equally to appellate legal tribunals.  As set out at paragraph 30 of R(I) 2/06 these are:

“(i)	making perverse or irrational findings on a matter or matters that were material to the outcome (‘material matters’);

(ii)	failing to give reasons or any adequate reasons for findings on material matters;

(iii)	failing to take into account and/or resolve conflicts of fact or opinion on material matters;

(iv)	giving weight to immaterial matters;

(v)	making a material misdirection of law on any material matter;

(vi)	committing or permitting a procedural or other irregularity capable of making a material difference to the outcome or the fairness of proceedings; …”



	Discussion

17.	In this case while I am not obliged to provide detailed reasons, it may be helpful to include a few comments regarding the supported error of law.  I am grateful to the parties for their helpful submissions and observations.

18.	The case concerns the Appellant’s entitlement to the high rate of the mobility component of Disability Living Allowance via the “severe mental impairment” route.

19.	Pursuant to Section 73(3) of the Social Security Contributions and Benefits (Northern Ireland) Act 1992 (the 1992 Act), a person will be entitled to the mobility component of DLA if:

	(a)	He is severely mentally impaired; and

	(b)	he displays severe behavioural problems; and

	(c)	he satisfies both the conditions mentioned in section 72(1)(b) and (c).

20.	Regulations 12(5) and (6) of the Social Security (Disability Living Allowance) Regulations (Northern Ireland) 1992 (the 1992 Regulations) define the terms of section 73(3)(a) and (b). (c) indicates the person has been awarded the high rate of the care component of DLA.  The Regulations provide:

“12(5) A person falls within section 73(3)(a) (severely mentally impaired) if he suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning.”

	And

“12(6) A person falls within section 73(3)(b) (severe behavioural problems) if he exhibits disruptive behaviour which – 

(a)	Is extreme;

(b)	Regularly requires another person to intervene and physically restrain him in order to prevent him causing physical injury to himself or another, or damage to property; and

(c)	Is so unpredictable that he requires another person to be present and watching over him whenever he is awake.’

21.	Therefore, according to regulation 12(5) of the 1992 Regulations, a person is “severely mentally impaired” if he “suffers from a state of arrested development or incomplete physical development of the brain, which results in severe impairment of intelligence and social functioning”.

22.	The Appeal Tribunal in the instant case, found that whilst the Appellant suffers from an impairment of his intelligence and social functioning in that he suffers from ASD, the Appellant did not suffer from a Severe (the Appeal Tribunal’s emphasis) impairment of intelligence and social functioning, therefore he was not severely mentally impaired for the purposes of Section 73(3)(a) of the 1992 Act.

23.	In the Statement of Reasons, the Appeal Tribunal stated:

“7.  Taking all of the evidence into consideration the Tribunal find that whilst the Minor Claimant suffers from ASD, this does not result in Severe Impairment of Intelligence and Social Functioning.  It is acknowledged that the Minor Claimant suffers from an Impairment of his Intelligence and Social Functioning; however, given the evidence before the Tribunal today the Tribunal find that this does not amount to a Severe Impairment.

8.  The Tribunal find therefore that the Minor Claimant does not suffer from a State of Arrested Development or Incomplete Physical Development of the brain, which results in Severe Impairment of Intelligence.  As such the Tribunal find, there is no entitlement to the High Rate of the Mobility Component…”

24.	In this case, the parties submit that the Appeal Tribunal went wrong in law by failing to give adequate reasons for its decision.  I agree with the parties’ submissions in this regard.  The Appeal Tribunal listed the evidence it considered and stated that it “paid particular regard” to the report of the Associate Specialist in Children’s Disability.  It then went on to paraphrase some of the findings in that report.  However, the statement of reasons is absent any analysis of the medical evidence and findings of fact as to why it reached the conclusion that the Appellant did not suffer from severe mental impairment.

25.	The parties highlight what they say is relevant evidence that was before the Appeal Tribunal including, the Proposed Statement of Special Educational Needs dated 1 June 2021 which states that the Appellant ‘likes to have children round but does not know how to play properly’, that he is pre-verbal, can find appropriate interaction difficult, and that ‘he has significant delays in play, self-help skills and social interaction’.  In the claim form, the Appellant’s mother states that the Appellant will bite, scratch or nip others when frustrated with communication difficulties, and that his behaviour is dangerous, that he would attack other children at times.

26.	Ms Heatherley references the report of the Associate Specialist in Children’s Disability.  She submits that this report includes evidence which could potentially point to severe impairment of intelligence and social functioning.  The Department agrees with Ms Heatherley that there is inconsistency in the Tribunal’s reasons in that this report mentions ‘episodes of meltdown during which he nips and bites others, throwing things and would bite himself’ and ‘no awareness of danger’.  It also states ‘he came close to the examiner touching him, grabbing and squeezing his chin/neck’ and ‘started pushing, nipping and grabbing’.

27.	In light of the evidence before the Appeal Tribunal as highlighted by the parties, I agree that the Appeal Tribunal’s reasons are inadequate in that it fails to indicate to an adequate standard why the Appellant and Appointee lost their case.  In other words, it is not clear from the statement of reasons why the Appeal Tribunal found that the Appellant did not meet the tests for severe mental impairment despite the evidence before it.  The Tribunal's duty is to take the evidence into account and to assess it.  It must then use its judgment as to what the fact situation is on the basis of that evidence.  It must then record adequate reasons for its decision.

28.	It follows then that in the instant case, in reaching its conclusion that the Appellant did not suffer from severe mental impairment, that the Appeal Tribunal was obliged to provide sufficient reasons in order for the Appellant to understand why, despite the evidence before the it, it reached its decision.  As Deputy Commissioner Gray put it in KR -v- Department for Communities (DLA) [2025] NICom16 at paragraph 13:

“In proceeding straight from recording in general terms the evidence before the tribunal to a conclusion, the reasons explain that the appeal was unsuccessful, but not why it was unsuccessful.  The reasons did not meet the legal standard of adequacy.  As was said by the Chief Commissioner in Great Britain in R(A) 1/72:

“The obligation to give reasons for the decision in [a case involving a conflict of evidence] imports a requirement to do more than only to state the conclusion, and for the determining authority to state that on the evidence the authority is not satisfied that the statutory conditions are met, does no more than this.  It affords no guide to the selective process by which the evidence has been accepted, rejected, weighed or considered, or the reasons for any of these things.  It is not, of course, obligatory thus to deal with every piece of evidence or to over elaborate, but in an administrative quasi-judicial decision the minimum requirement must at least be that the claimant, looking at the decision should be able to discern on the face of it the reasons why the evidence has failed to satisfy the authority.  For the purpose of the regulation which requires the reasons for the review decision to be set out, a decision based, and only based, on a conclusion that the total effect of the evidence fails to satisfy, without reasons given for reaching that conclusion, will in many cases be no adequate decision at all.”

29.	The Appeal Tribunal in the instant case, has failed to provide an adequate evidential basis as to the “why” for its decision.  It did not find sufficient facts or give adequate reasons for its decision to refuse the award of the highest rate mobility component of DLA based on the “severe mental impairment” criteria.  Accordingly, the decision is in error in law.

	Disposal
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AI-generated content may be incorrect.]30.	The most expeditious method of disposal of this appeal is by the application of Article 15(7) of the Social Security (Northern Ireland) Order 1998.



(Signed):  J BELL

COMMISSIONER
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